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Statement 


This is an appeal pursuant to Notice of Appeal dated 
December 14, 1959, from a Decision and Order of the Fed- 


eral Communications Commission dated December 2, 1959, 
and released December 7, 1959, in case bearing FCC Docket 
No. 12553, 


The proceedings before the Commission were commenced 
by an order of the Commission dated July 30, 1958, which 
directed that a hearing he held before an Examiner to de- 
termine certain issues arising from an application filed by 
appellant for a renewal of his radiotelephone and radiotele- 
graph licenses. Such a hearing was held on October 2, 
1958. Thereafter, on December 23, 1958, the Hearing Exam- 
iner issued his Initial Decision. Exceptions to that decision 
were filed by appellant on January 19, 1959, and by Gen- 
eral Counsel of the Commission on January 22, 1959. The 
decision of the Federal Communications Commission, ap- 
pealed from herein, followed. 


Order of Federal Communications Commission, Dated 
July 30, 1958 


BEFORE THE 


FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D. C. 


(Same Trrtz] 


————_———— 


OxnpEE 


At a session of the Federal Communications Commis- 
sion held at its offices in Washington, D. C. on the 30th day 
of July 1958; 

The Commission having under consideration the appli- 
cation of Morton Borrow, for renewal of his first-class 
radiotelephone operator license No. P1-3-1121 and first-class 
radiotelegraph license No. T1-3-116; and 


Ir appearine, That the Commission, in pursuance of its 
authority under subsection 303(1) of the Communications 
Act of 1934, as amended, to issue radio operator licenses to 
such citizens of the United States as it finds qualified 
directed Morton Borrow to supplement his application for 
renewal of his radiotelephone operator license and radio- 
telegraph operator license by furnishing answers to certain 
specified questions, under oath; and 


Ir rurtHEr appEaRiING, That Morton Borrow, by letter 
dated April 12, 1958, refused to answer any of the questions 
he had been directed to answer; and 


Tr FURTHER APPEARING, That in the light of his refusal to 
answer the questions, the Commission is unable to deter- 
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Order of Federal Communications Commission, Dated 
July 30, 1958 


mine that Morton Borrow possesses the requisite qualifica- 
tions to be the holder of a radio operator license; 


Ir 1s onpERED, Pursuant to Section 303(1) of the Com- 
munications Act of 1934, as amended, that the above- 
entitled application is hereby designated for hearing at the 
Commission offices in Washington, D. C. at a time and be- 
fore an Examiner to be specified by subsequent order, upon 
the following issues to which such hearing shall be con- 
fined: 

(1) To determine whether Morton Borrow failed 
to answer lawful questions with respect to his quali- 
fications to be a licensee which the Commission had 
directed him to answer under oath; 


(2) To determine in the light of the evidence ad- 
duced under Issue 1 whether Morton Borrow pos- 


sesses the necessary qualifications to hold a radio 
operator license. 


FepreraL CommMunNIcATIONS COMMISSION 
Gorpon J. Kenr 
Acting Secretary 
(Seal) 


Released: August 5, 1958. 


HEARING BEFORE HEARING EXAMINER 
OCTOBER 2, 1958 


Excerpts from Testimony 
[28] ProcEepIncs 


The Presiding Officer: The hearing will be in session. 

This is a proceeding on the application of Morton Bor- 
row for renewal of first-class radiotelephone operator 
license and first-class radiotelegraph operator license. 


[30] The Presiding Officer: Will counsel please note 
their appearance. 

[31] Mr. Rabinowitz: Victor Rabinowitz, 25 Broad 
Street, for the applicant. 

Mrs. Mooney: Ann Mooney, for the General Counsel 
of the Federal Communications Commission. 

Mr. McAllister: John H. McAllister for the Field 


Engineering and Monitoring Bureau, Federal Communica- 
tions Commission. 


* * * 


[32] Can we go off the record for a minute? 

The Presiding Officer: We are not off the record. 

Mrs. Mooney: Could we go off the record for a minute? 

The Presiding Officer: Is that agreeable to you, Mr. 
Rabinowitz? 

[33] Mr. Rabinowitz: Yes. 

The Presiding Officer: We are off the record. 


(Discussion off the record.) 


The Presiding Officer: Back on the record, please. 

I will state that the only action taken during the period 
we were off the record was to correct typographical errors 
in the stipulation arrived at. 

Off the record. 


(Discussion off the record.) 


5 
Stipulations Read Into Record 


The Presiding Officer: While we were off the record 
certain further corrections were made in the stipulation 
arrived at. 

I will request the reporter to copy these stipulations 
into the transcript. 


(The stipulations are as follows:) 


Feprera, CoMMuNICcATIONS COMMISSION 
Washington 25, D. C. 
Docket No. 12553 


-—$—S—<—<—_ 0 
In the Matter of: 


Morton Borrow 
Ardmore, Pennsylvania 


-——_—_—_—<_9—________. 


The undersigned, on behalf of the applicant, the Gen- 
eral Counsel of the Federal Communications Commission, 
and the Field Engineering & Monitoring Bureau of the 
Federal Communications Commission, agree to stipulate 
with respect to the following matters: 


1) The introduction into evidence, without certification 
[34] by the Secretary of the Commission, of copies of Mr. 
Borrow’s applications for renewal of his radiotelephone 
first class and radiotelegraph first class operator licenses, 
and of copies of the following letters exchanged between 
Mr. Borrow and the Commission: 


1. Mr. Borrow’s application for renewal of his radio- 
telegraph and radiotelephone operator license dated March 
7, 1958. 
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2. Copy of the letter of March 17, 1958 to Mr. Borrow 
from the Secretary of the Commission (the original of 
which is in Mr. Borrow’s possession). 


3. A letter of April 12, 1958 from Mr. Borrow to the 
Commission. 


4. Copy of the letter of April 21, 1958 to Mr. Borrow 
signed by the Secretary of the Commission (the original 
of which is in Mr. Borrow’s possession). 


2) The fact that Mr. Borrow refused to answer the 
questions propounded to him in the questionnaire attached 
to the Commission’s letter of March 17, 1958, to Mr. Bor- 
row, and that Mr. Borrow continues to refuse to answer 
these questions. 


3) The fact that in Dockets 11060 and 11061, the Com- 
mission proposed amendments to certain of its Rules in 
the following respects, inter alia: to prohibit the issuance 
of radio operator licenses (amateur and commercial) to 
members of the Communist Party or of other subversive 
organizations ; [35] and, to require of operator license 
applicants the disclosure of information regarding present 
and past membership in such organizations. A proposed 
Report and Order in the above-mentioned dockets was re- 
leased on January 24, 1955, and oral argument thereon was 
held before the Commission enbane on March 7, 1955. 
Dockets 11060 and 11061 are still pending before the Com- 
mission. 


4) The fact that since the Commission has been estab- 
lished, the standard application forms for radiotelephone 
operator first class and radiotelegraph operator first class 
licenses and renewals have not contained any questions 
similar to those in issue here asked of Mr. Borrow. 
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5) The fact that the applicant is employed as a tech- 
nician by the William Penn Broadcasting Company, the 
operator of Stations WPEN and WPEN-FM in Philadel- 
phia. The collective bargaining agreement under which 
applicant is employed provides as follows: 


‘*§15(a). It is understood that technicians employed 
by WPEN and WPEN-FM shall be required by the em- 
ployer to hold as a condition of continued employment a 
first class operator’s license from the Federal Communica- 
tions Commission, and if any operator’s license shall be- 
come invalid by revocation, suspension or non-renewal, 
employer shall, in its discretion, be entitled to terminate 
the employment of such employee. Employer, however, 
agrees that the work schedule will be [36] arranged in such 
a manner that each licensed technician will be given suff- 
cient transmitter operation assignments to warrant the 
signing of a license service record for complete continuity 
of service by the Chief Engineer under the present Federal 
Communications regulations.’’ 


6) The fact that persons engaged in the occupations 
specified below are required to hold a radiotelephone or 
radiotelegraph license, as appropriate for the operating 
duties, issued by the Federal Communications Commission: 


1. Radio operator on board vessels of the U. S. Mer- 
chant Marine. 


2. Transmitter operator at AM, FM or television trans- 
mitter. 


3. Transmitter operator at point-to-point radio station. 


4. Transmitter operator at coast radio station. 
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5. Other persons engaged in other occupations, as speci- 
fied in the pertinent sections of the Commission’s Rules. 


Victor Rabinowitz 
for Morton Borrow 


Ann Mooney 
for General Counsel, 
Federal Communications Commission 


John H. McAllister 

for Field Engineering Monitoring 
Bureau, Federal Communications 
Commission 


The Presiding Officer: Mr. Rabinowitz, are you ready 
to [37] proceed? 

Mr. Rabinowitz: Yes, I am. 

Mrs. Mooney: Excuse me. One more preliminary mat- 
ter. 

We would like to have the record show that Commission 
Counsel have offered to stipulate that the same questions 
which were asked of Mr. Borrow have been asked of other 
applicants prior to their being asked of him, and subsequent 
to their being asked of him, and have the record indicate 
that this stipulation was not acceptable. 

Mr. Rabinowitz: I have no objection to the record 
showing that, but if the record is going to show it I think 
it might also be pointed out that the reason I refused to 
join in that stipulation is that I was unable to find out from 
Commission Counsel any facts which would lead me to 
accept this as a statement of accurate fact. In other words, 
the Commission Counsel was unable to state when or how 
many or any other facts. As far as I was concerned, this 
was a statement of a claim, but was not supported by any 
evidence at all that had ever been called to my attention. 
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The Presiding Officer: I believe the record of the pre- 
hearing conference shows clearly what both of you have 
stated. 

Are you ready to proceed, Mr. Rabinowitz? 

Mr. Rabinowitz: Yes. I proposed a stipulation to Com- 
mission Counsel, which Commission counsel refused to ac- 
cept, on the ground, I believe, not that it was inaccurate 
but it was [38] irrelevant. 

I would like, at least for the convenience of the Com- 
mission, and ultimately for the convenience of the court 
should this be passed upon by the court, to note for the 
record that Commission Docket No. 5218 was a proceeding 
which was initiated by a notice of hearing dated June 15, 
1938, in the matter of proposed radio operator rules. I 
mention this because the Docket is a very old one, and there 
is no official printed report of these proceedings, and hence 
while it is technically a matter of public record, actually it 
is a record that is available to the Commission only in 
either the archives or currently in this room, because the 
records have been brought over from the archives. 

That docket, as the title indicates, related to a set of 
proposed radio operator rules. An examination of that 
docket indicates that proposed Rule 161.01 would have pro- 
vided among other things that the Commission shall have 
a right to determine in granting licenses that an applicant 
for a license, and I quote, ‘‘Physically, mentally, and mor- 
ally capable of performing duty as an operator.”’ 

Hearings were held, a number of hearings, before Mr. 
Jett of the Commission, beginning on July 11, 1938. On 
the following day, July 12, 1938, a witness appeared. As 
matter of fact, the witness was the applicant in this case, 
Mr. Borrow. He testified in that proceeding. At pages 241 
and 253 [39] of the record, he objected to this proposal on 
the ground, among others, that in his opinion, and in the 
opinion of counsel, the Commission did not have the legal 
authority to make such regulation. 
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Another witness testified, or raised the same question, 
on the same day, at page 335 of the record. 

The docket further shows that the proceeding was termi- 
nated by the adoption of a set of rules by the Commission 
which omitted this particular provision, There was no 
memorandum, opinion, findings, or anything else which 
would indicate the reason for the Commission’s conclusion 
or the reasons for the Commission’s omission of this pro- 
posed rule. At least there is none in the docket. 

As I say, it does seem to me it will be helpful to every- 
body concerned if these facts appear. I recognize that 
there is an objection to their relevancy. I don’t think there 
is any objection to their accuracy. 

Mrs. Mooney: Mr. Examiner, I am sorry, but I object 
to this whole last summarization of this docket being 
included in this record. This docket is available. It is an 
old docket. It has been placed in the archives, but it is 
just as available to the general public as it is available to 
any of the Commission staff. 

The Presiding Officer: At the present time all I have 
before me is a statement by Mr. Rabinowitz that he 
attempted [40] to arrive at a stipulation with reference to 
the introduction of this docket. 

Are you intending to offer this now as a motion, and 
that official notice be taken of that docket? 

Mr. Rabinowitz: Perhaps that would be the way to 
do it. There are many things which are matters of public 
record but which as a practical matter are very, very 
difficult to get to. It does seem to me that out of con- 
sideration to the people who are going to have to consider 
this problem, we ought to have this information in some 
place where it is readily available. The most readily 
available place at the moment, as far as this proceeding is 
concerned, is this record. 

Tf counsel thinks that I have in any respect misstated 
the facts, or that there are other facts that ought to be 
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stated, they can be put in, too. I don’t think it is fair to 
ask the Court of Appeals to send messengers over to the 
archives or even to the Federal Communications Commis- 
sion to look through the archives to look through this 
docket. 

The Presiding Officer: What is the position you are 
now presenting? 

Mr. Rabinowitz: Well, let me put it this way: I am 
again proposing a stipulation, and if such a stipulation is 
not accepted, I am not making any motion, but I am merely 
calling to the attention of the Hearing Officer, and of the 
Commission, these things that I have stated as being facts. 
[41] Whether they are relevant or not is a matter that 
can be argued. 

The Presiding Officer: As counsel for the Commis- 
sion’s General Counsel, are you willing to enter into such 
a stipulation? 

Mrs. Mooney: No, I am not willing to enter into a 
stipulation, and I would like to make a motion that the 
whole summarization of Mr. Rabinowitz’s description of 
this docket, and what took place in it cannot and should 
not be included in this record as a statement of fact that 
is to be accepted by anyone. What he has said may be 
true, and it may be factual, but I am not prepared to 
stipulate to that. I think the docket and the documents 
in it are the best evidence that you have. He can argue 
the legal points in his brief from that. If he wants to 
designate parts of this docket, orders in it, or anything else, 
that it be included in this transcript, that we would be 
willing to do. I am not willing to have this summary of 
so-called facts included in a hearing record like this as 
becoming facts. 

The Presiding Officer: All the Examiner has before 
him at the present time is a statement by counsel for the 
Office of General Counsel, and by Mr. Rabinowitz, that they 
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could not agree as to a stipulation. That does not make 
this docket a part of the record. 

Mr. Rabinowitz: There was a time, Mr. Hearing Ex- 
aminer, when it was argued in support of the general theory 
of [42] administrative agencies as opposed to deciding 
matters in court that the procedure before administrative 
agencies could be made less formal and less rigid and less 
subject to the strict rules of evidence than procedures in 
court. 

I have long been aware of the fact that we have long 
since forgotten these principles, and that administrative 
agencies have become much more technical than even the 
most technical of courts. I merely cite this as an addi- 
tional illustration; however, the record is here, and if 
counsel feels that it is better for the court to send some- 
body over to look at the docket in the Office of the Com- 
mission rather than to have them in the printed record 
before it, so be it. 

The only other thing I have is that I would like to call 
Mr. Borrow as a witness for just a few facts. 

Mrs. Mooney: Could I make a suggestion as to the 
procedure? 

The Presiding Officer: Certainly. 

Mrs. Mooney: I think in this case, technically, the 
burden of going forward is on the applicant. But I would 
like to suggest, in the interest of having a more clear 
record, that the exhibits which have been agreed to be 
introduced here into the record, received in evidence at 
this point, since that will constitute the Commission’s 
ease. Then let Mr. Rabinowitz proceed from there. Would 
that make a clearer record? 

[43] Mr. Rabinowitz: Surely. 

Mrs. Mooney: The documents that we want put in 
evidence are those listed in the first stipulation. They 
consist of: 
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Mr. Borrow’s application for renewal of his radiotele- 
graph and radiotelephone operator licenses, dated March 
7, 1958; 

Copy of a letter of March 17, 1958, to Mr. Borrow from 
the Secretary of the Commission; 

Copy of a letter of April 12, 1958, from Mr. Borrow 
to the Commission; 

A copy of a letter of April 21, 1958, to Mr. Borrow, 
signed by the Secretary of the Commission. 

It has been stipulated that these may be introduced 
into evidence without certification by the Secretary, and 
we request now that these four exhibits be received in 
evidence. 

The Presiding Officer: Have you numbered those? I 
suggest that we number them as Exhibits 1, 2, 3, and 4, 
in the order in which they are listed in the stipulation. 

Mrs. Mooney: The license application comes in three 
parts. Would that be all one exhibit? 


Mr. Rabinowitz: Can’t you staple them together? 
The Presiding Officer: Commission’s Exhibits 1, 2, 
3, and 4 will now be admitted. 


(The documents above referred to were marked Com- 
mission’s Exhibits Nos. 1, 2, 3, and 4, and received in 
evidence.) 


[44] Mr. Rabinowitz: I have no objection to them, 
but I would like to look at them. Have you copies? 

Mr. MeAllister: Yes. If you want to look at them 
now— 

Mr. Rabinowitz: As long as you have copies. Do you 
have anything else? 

Mrs. Mooney: These are the same copies that you 
looked at at the pre-hearing conference. 

Mr. Rabinowitz: There is nothing else you have? 

Mrs. Mooney: No. 
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The Presiding Officer: Does that conclude the Com- 
mission’s case? 

Mrs. Mooney: Yes, sir. 

Mr. Rabinowitz: Mr. Borrow, wil you please take the 
stand. 


Whereupon, Morron Borrow was called as a witness, 
and, having been first duly sworn, was examined and 
testified as follows: 


Direct examination by Mr. Rabinowitz: 


Q. Mr. Borrow, what is your occupation? A. I am 
employed as a radio technician and for a radio station 
in Philadelphia. 

Q. That station is the William Penn Broadcasting Com- 
pany, operating Stations WPEN and WPEN-FM? [45] A. 
Yes, sir. 

Q. How long have you had an operator’s license? A. 
I was first licensed by the— 


Mrs. Mooney: Iobject. I don’t see the relevancy 
to the issues in this proceeding, as to the length of 
time that Mr. Borrow has had an operator’s license. 

The Presiding Officer: I overrule the objection. 

The Witness: I was first licensed by the Com- 
mission under the then Secretary of Commerce 
Herbert Hoover, November 28, 1925. 


By Mr. Rabinowitz: 


Q. Obviously that couldn’t have been the Federal Com- 
munications Commission. It was the predecessor ; IT believe 
it was called the Federal Radio Commission, wasn’t it? 
A. Well, to the best of my memory, that is what it was 
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called. It was under the Department of Commerce, Bureau 
of Navigation. 

Q. What was the date of that, did you say? <A. No- 
vember 28, 1925. 

Q. What kind of license was that? A. That was radio 
operator, amateur, first grade. 


Mrs. Mooney: I object for the same reason. 
The Presiding Officer: Overruled. Proceed. 


By Mr. Rabinowitz: 


Q. Will you now read into the record the dates and 
[46] character of the licenses you have had since that 
date, bringing it up to date? A. December 15, 1925, license 
for general amateur station, issued by the Department of 
Commerce, Federal Radio Commission. 

October 17, 1927, license for radio operator, commercial, 
second class, Department of Commerce, Radio Division. 

November 30, 1927, radio station license W3AJC, 
issued by the Federal Radio Commission. 

November 14, 1928, radio station license issued by the 
Federal Radio Commission. 

July 11, 1930, radio operator, commercial, second class, 
Department of Commerce, Radio Division. 

November 13, 1931, radio operator, commercial, first 
class, Department of Commerce, Radio Division. 

June 30, 1932, radio operator, amateur class, Depart- 
ment of Commerce, Radio Division. 

November 21, 1933, radio operator license, radiotele- 
graph, first class, Federal Radio Commission. 

Q. What year was that? A. November 21, 1933. 

November 4, 1936, radio telegraph operator license, first 
class, issued by the Federal Communications Commission. 

August 7, 1939, radio telephone operator license, first 
class, issued by the Federal Communications Commission. 
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[47] September 21, 1943, radiotelegraph operator li- 
cense, first class, issued by Federal Communications Com- 
mission. 

June 16, 1944, radiotelephone operator license, first class, 
issued by Federal Communications Commission. 

June 30, 1948, radiotelephone operator license, first 
class, issued by the Federal Communications Commission. 

March 31, 1948, radiotelegraph operator license, first 
class, Federal Communications Commission. 

T have the verification card for a license that was issued 
by the Federal Communications Commission, telephone 
license No. P-3-1129. That is radiotelephone, first class; 
that expired June 15, 1949. 

Lhave a record of a license issued by the Federal Com- 
munications Commission, regular telephone, first class, No. 
P1-3-1121. Expiration date shown as March 16, 1958. 

Amateur radio license W3AJC, and advance class opera- 
tor’s privileges, issued 5/16/51. 

Certificate of renewal on the previous license shows re- 
newal on the previous license, shows renewal and validity 
to March 23, 1958. 

What brings the whole thing up to date is the radio- 
telephone, first, F.C.C. license P1-3-1121, issued March 16, 
1953. 

Also radiotelegraph, first class, No. T1-3-11—pardon me, 
repeat, T-1-3-116. Date 3/9/53. 


[48] Mrs. Mooney: Mr. Examiner, I am sorry. 
I don’t think at the time the last question was asked 
our objection was stated to other than the reference 
to the last two licenses; the whole question and the 
list of the licenses has no relevancy to issue 1 in this 
proceeding, which is with respect to answering 
specific questions related to reapplication for the last 
license. 
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Under the second issue it is clear, determined in 
the light of the evidence adduced under issue 1, 
whether Mr. Borrow has the necessary qualifications 
to hold an operator’s license. It is not broadened 
to include necessary qualifications based on his past 
experience and his holding of licenses in the ama- 
teur service, only the other services. 

I just don’t see any relevancy of all this to the 
issues that we have here. 

The Presiding Officer: Mr. Rabinowitz. 

Mr. Rabinowitz: It seems to me clear that the 
fact that the applicant here has held licenses for a 
period of something over 33 years, and as I shall 
show, if I am permitted to continue along this line, 
that he has engaged in occupations which require the 
use of this license, that this certainly has something 
to do with both of these issues, first, as to whether 
the questions were lawful, as addressed to him, and, 
second, to the issue of whether he possesses the 
necessary qualifications to hold a radio operator’s 
license. 

[49] Mrs. Mooney: Mr. Examiner— 

Mr. Rabinowitz: This is item No. 2. It says 
‘*To determine whether Mr. Borrow possesses the 
necessary qualifications’’— 

Mrs. Mooney: It says ‘‘In light of the evidence 
adduced under issue No. 1,’’ and so forth. Issue No. 
1 would be the same—the questions would be lawful 
or not lawful if Mr. Borrow had 70 years of experi- 
ence, or if he were applying for a license and had 
never had any experience. This would have no effect 
whatsoever upon the lawfulness of these questions, 
and the way issue 2 is framed, based on issue 1, would 
have no effect on the necessary qualifications in the 
light of issue 1. Certainly it has effect on the qualifi- 
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cations if you are considering this overall qualifica- 
tion problem. But that is not the issue here. 

The Presiding Officer: I rule the questions may 
have some possible bearing on the lawfulness of the 
questions asked, which I believe to be within the 
terms of issue 1 in the proceeding. 

Proceed, Mr. Rabinowitz. 


By Mr. Rabinowitz: 


Q. Have you ever since you first received your first com- 
mercial license been engaged in occupations which required 
the use of the license, that is, in this field of radiotelegraph 
or radiotelephone work? 


Mrs. Mooney: I object for the same reasons, Mr. 
Examiner. [50] I don’t want to be a pest. I would 
just like to avoid— 


The Presiding Officer: The objection is over- 
ruled for the same reasons as previously stated. 

The Witness: Since my first gainful occupation 
in 1925 to the present time I have been engaged in 
all forms of communications activity, and during this 
entire period I have had to have dependence in vary- 
ing degrees on that issued by the issuing authority. 


By Mr. Rabinowitz: 


Q. What was your activity in this regard during the war? 
A. During the war, No. 1, I was employed at a radio sta- 
tion. From there I was released to teach radio communica- 
tions and electronics to the Federal Bureau of Education 
and the School District of Philadelphia. From there my 
services were requested by the American Support Air- 
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lines, which was flying high priority war materials and per- 
sonnel to the European and African theatres. I held vari- 
ous positions in communications with that organization 
until the Navy, itself, took over in 1943, at which time I 
accepted a commission in the U. S. Maritime Service, and 
sailed for the U. S. Maritime service on various vessels in 
the Atlantic and Pacific theaters until the termination of 
hostilities. 

Since that time I have been employed in radio broad- 
casting as a radio technician. 

[51] Q. When you say you accepted a commission and 
you sailed during those years, was that as a radio operator 
on board a vessel? «A. As a radio officer; yes, sir. 

Q. Each time you got one of these licenses did you fill 
out an application for it? A. Yes, sir. 

Q. Were you ever, prior to the present matters now in 
issue, asked any questions similar to those that you were 
asked at this time in applying for a license? A. I don’t 
thoroughly understand your question, sir. 

Q. On any occasion prior to your present application 
were you ever asked by either the Federal Communications 
Commission or the Department of Commerce or the Fed- 
eral Radio Commission, or any other licensing authority, 
questions similar to those that are at issue in this pro- 
ceeding? <A. No, sir. 


Mr. Rabinowitz: No further questions. 


Cross-examination by Mrs. Mooney: 


Q. Mr. Borrow, you received a letter from the Commis- 
sion dated March 17, 1958, concerning your application for 
a radiotelegraph first class operator license and radio- 
telephone first class operator license? 


Colloquy 


Mr. Rabinowitz: What was the date that you refer to? 

[52] It seems to me, Mr. Examiner, that we have already 
stipulated as to this. I don’t mind if it is asked again. 
We have stipulated to it. That he has received it. 

The Presiding Officer: What is the purpose of this line 
of questioning? 

Mrs. Mooney: In reviewing a record in a previous case 
of this type I think there was some question raised, al- 
though the matter was stipulated to, when the applicant 
was in the hearing room, something was brought up and 
discussed in this connection. I want to make clear the fact 
that what has been stipulated to is here. 

The Presiding Officer: Mr. Rabinowitz, you are not 
questioning the fact that Mr. Borrow did receive these 
letters? 

Mr. Rabinowitz: No, it seems to me it is a duplication 
of what is in the record. I don’t object if it is going to be 
one question. I don’t want to review the whole stipulation. 

The Presiding Officer: It seems repetitive to me. 

Mrs. Mooney: I will withdraw the question. 

I have no other questions. 

The Presiding Officer: Does that conclude your case, 
Mr. Rabinowitz? 

Mr. Rabinowitz: Yes. 


(Witness excused.) 


The Presiding Officer: The Examiner is directing the 
parties to file proposed findings of fact, conclusions of law, 
[53] and briefs in this proceeding. I would like a state- 
ment by counsel as to the length of time that you believe 
will be required, because I realize they are going to be 
difficult. The rules provide 20 days, I believe, for the fil- 
ing; am I not right? 

Mrs. Mooney: I wonder, Mr. Examiner, if we could 
ask for some additional time, in addition to 20 days. We 
have two other similar cases. 
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The Presiding Officer: That is what I had in mind. 
You would probably require additional time, and I was 
trying to get the desires of counsel at this particular time. 

Mr. Rabinowitz: Of course, if counsel feels additional 
time is needed I certainly will not object. The only ob- 
servation I would like to make is that the issue is an im- 
portant one. I am not unaware of the fact that the Laf- 
ferty case was in this Commission for a very long time. I 
would just urge, in general, that this matter be expedited 
to the greatest extent possible. If counsel will state how 
much additional time is required, I imagine we can reach 
agreement on it. 

The Presiding Officer: For the benefit of the record, I 
do wish to point out Mr. Borrow is not precluded from op- 
erating under his previous license during the pendency of 
this proceeding. 

Mr. Rabinowitz: I know. There is here a matter of 
considerable public interest. It affects either actually or 
[54] potentially persons other than Mr. Borrow, and the 
sooner this issue is finally disposed of by the ultimate au- 
thorities in these matters the better, 


(54] The Presiding Officer: At this time I close the rec- 
ord in this proceeding. 


(Whereupon, at 11:57 a. m., the hearing was closed.) 
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Letter of Federal Communications Commission, Dated 
March 17, 1958 


FeperaL COMMUNICATIONS ComMMISSION 


Washington 25, D. C. 


Address All Communications 
to the Secretary 
In Reply Refer to: 
1300 


March 17, 1958 
Certrriep Mar 
Rerurn Recerwt Requestep 


Mr. Morton Borrow 
2930 Haverford Road 
Ardmore, Pennsylvania 


Dear Sir: 


This is with reference to your Application Form 756, 
dated March 7, 1958, for renewal of your Radiotelephone 
First Class Operator License No. P1-3-1121 and Radio- 
telegraph First Class Operator License No. T1-3-116, which 
you submitted to the Commission’s Field Office at Phila- 
delphia, Pennsylvania. 


The Commission has determined that it must have addi- 
tional information before taking action with respect to your 
application. Accordingly, you are requested to answer un- 
der oath and sign before a Notary Public, the enclosed ques- 
tionnaire and submit it to the Commission within thirty 
(30) days from the date of receipt of this letter. At the 
same time you may submit any additional statement or in- 
formation which you may desire. 
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Letter of Federal Communications Commission, Dated 
March 17, 1958 


You are advised that failure to file the information 
requested constitutes grounds for dismissal of your ap- 
plication. 

Very truly yours, 


Mary Jane Morris 
Secretary 
HCL:ip/femb 


QUESTIONNAIRE 


1. Are you now or have you ever been a member of the 
Communist Party? 


If the answer is yes, give dates of membership: 


2. Are you now or have you ever been a member of any 
organization or group which advocates or teaches the over- 
throw of the Government of the United States, or of any 
political subdivision thereof, by force or violence? 


If the answer is yes, list the organization or group and 
give the dates of membership: 


eee eee eee ee ey 


Subscribed and sworn to before me 
this day of 


My Commission Expires 
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Letter of Appellant, Dated April 12, 1958 
April 12th, 1958 


Mary Jane Morris, Secretary 
Federal Communications Commission 
Washington 25, D. C. 

Re: No. 1300 


Dear Miss Morris: 


This is in answer to your letter of March 17, 1958, in 
which you enclosed a questionnaire and indicated that ‘‘fail- 
ure to file the information requested constitutes grounds 
for dismissal of your application.”’ 

At this time I must decline to answer the questionnaire 
because I feel that the Commission does not have the legal 
authority to require the answers to this questionnaire as a 
condition for renewal of my license and, further, that it is 
an infringement of my constitutional rights. I have held 
operators’ licenses for thirty-three years without any ques- 
tion of renewal; to set up this special requirement for the 
renewal of my license at this time seems to me to be clearly 
discriminatory. 

Under the circumstances I hereby request a hearing 
so that I may present in the appropriate form my reasons 
for refusal to answer the questionnaire. 

I am advised that it is the policy of the Commission to 
extend licenses of applicants who have requested hearings 
under similar circumstances, and I assume that the same 
procedure will be followed in this case. Since the thirty- 
day period referred to in your letter expires on April 21, 
I would appreciate hearing from you before that date con- 
firming the extension of my licenses pending a hearing. 

Finally, I would like to know what can be done about the 
renewal of my Amateur Operator and Station licenses; 
both of which are running out during this litigation. 


Very truly yours, 


Morton Borrow 
2930 Haverford Road 
Ardmore, Pennsylvania 
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Letter of Federal Communications Commission, Dated 
April 21, 1958 


Fepera, Communications ComMIssion 
Washington 25, D C 
April 21, 1958 
COPY 


Certified Mail RE: 1300 
Return Receipt Requested 


Mr. Morton Borrow 
2930 Haverford Road 
Ardmore, Pa. 


Dear Mr. Borrow: 


This is in reply to your letter dated April 12, 1958 
questioning the Commission’s authority to make inquiries 


relative to your affiliation with the Communist Party. 


Under Section 303(1) of the Communications Act of 
1934, as amended, the Commission, ‘‘as public convenience, 
interest, or necessity requires”’ is given authority ‘to pre- 
scribe the qualifications of radio operators, to classify them 
according to the duties to be performed, to fix the forms of 
such licenses, and to issue them to such citizens of the 
United States as the Commission finds qualified’’. 


While the Commission has previously prescribed in its 
rules certain minimum technical qualifications which must 
be met by all applicants for operator licenses and renewals 
thereof, it does not believe, under the Section above-men- 
tioned, its authority to pass upon applications for operator 
licenses or renewals is by any means limited to determina- 
tion as to whether such technical qualifications have been 
met. On the contrary, the Commission has consistently 
held to the position that, in addition to such technical quali- 
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April 21, 1958 


fications it is authorized, in passing upon such applications, 
to consider other factors which have a reasonable relation- 
ship to the question of whether the grant of an operator 
license to a particular individual would serve “public con- 
venience, interest, or necessity.’’ Of course, where the 
Commission does consider such other factors it must and 
does afford applicants pursuant to the provisions of the 
Administrative Procedure Act, a full opportunity to be 
heard with respect to any factual or legal questions that 
may be presented. 


It should be noted, however, that the Commission re- 
cently issued a final decision in a similar case (in the Mat- 
ter of Travis Lafferty, 235 7th Street, Oakland 7, Cali- 
fornia, application for renewal of second-class radiotele- 
phone operator license No. P2-12-190) (copy enclosed) in 
which after a hearing the Commission confirmed its posi- 
tion that such questions as have been presented to you must 
be answered. 


In your case the Commission has determined that the 
information which it has requested is relevant to a consid- 
eration of the question of whether or not it will be in the 
“‘public convenience, interest, or necessity’’ to renew your 
radio operator licenses. Thus, if you were granted a hear- 
ing unless you were able to present circumstances favorable 
to your position not presented in the Lafferty case, the 
Commission would be guided by its decision in that case, 
and you would be required to answer the questions prior to 
granting a renewal of your licenses. 


Since you have failed to answer the Questionnaire pre- 
sented but have questioned the Commission’s authority to 
ask the questions, you will be afforded an additional period 
in which to respond to the questions previously asked in 
our letter of March 17, 1958. In the event no further re- 


sponse is received by June 1, 1958, or no additional request 
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April 21, 1958 


for hearing is received, it will be assumed that you do not 
wish to proceed with the prosecution of your application 
and said application will be subject to dismissal pursuant 
to Section 1.71(d) of the Commission’s rules. 


You are further advised that since you filed a timely 
application for renewal of your licenses, prior to expira- 
tion thereof, you are authorized to continue operating 
under the licenses until final action is taken by grant or 
dismissal of your application by exhibiting a signed copy 
of your application pursuant to Section 13.72 of the Com- 
mission rules. 

Very truly yours, 


(Sgd) Mary Jane Morris, 
Secretary. 


Attachment 
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Appellant’s Propesed Findings of Fact and 
Conclusions of Law 


Before the 
FeperaL COMMUNICATIONS COMMISSION 
Washington, D. C. 
Docket No. 12553 


—— ee 


[Same Tutte] 


——— ee 


Provosep Frxpixcs oF Facr 


1. The applicant is the holder of first-class radiotele- 
phone operator’s license No. P1-3-1121 and first-class radio- 
telegraph operator’s license No. T1-3-116 issued March 16, 


1953 and Mareh 9, 1953, respectively. On March 7, 1958, 
Borrow submitted an application for the renewal of his 
license. On March 17, 1958, Borrow was advised by the 
Commission that before action was taken with respect to 
his application it was necessary that the Commission be 
provided with additional information. It was requested of 
him that he answer under oath and sign before a notary 
public a questionnaire in the following form: 


‘* QUESTIONNAIRE 
1. Are you now or have you ever been a member 
of the Communist Party? 
Tf the answer is yes, give dates of membership: 


2, Are you now or have you ever been a member 
of any organization or group which advocates or 
teaches the overthrow of the Government of the 
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Appellant’s Proposed Findings of Fact and 
Conclusions of Law 


United States, or of any political subdivision thereof, 
by force or violence? 


If the answer is yes, list the organization or group 
and give the dates of membership: 


Borrow was further advised that his failure to file the 
information requested would constitute grounds for the 
dismissal of his application. Borrow advised the Commis- 
sion on April 12, 1958, that he declined to answer the 
questionnaire because he felt ‘‘that the Commission does 
not have the legal authority to require the answers to this 
questionnaire as a condition for the renewal of [his] license 
and, further, that it is an infringement of [his] constitu- 
tional rights.’’ He further requested a hearing and also 
that his license be extended pending final decision by the 
Commission. Under date of April 21, 1958, the Commission 
repeated its request that Borrow sign the questionnaire 
and further agreed that Borrow was authorized to continue 
operating under his licenses until final action was taken 
on his applications. Thereafter the Commission adopted 
and released an order of designation for hearing on the 
following issues: 


(1) to determine whether Morton Borrow failed to 
answer lawful questions with respect to his qualifications 
to be a licensee which the Commission had directed him 
to answer under oath; 


(2) to determine in the light of the evidence adduced 
under Issue 1 whether Morton Borrow possesses the neces- 
sary qualifications to hold a radio operator license. 
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Appellant’s Proposed Findings of Fact and 
Conclusions of Law 


2. At the hearing herein, certain stipulations of fact 
were entered into by and between counsel for the parties. 
It was stipulated, first, that Borrow refused to answer 
the questions propounded to him in the questionnaire 
attached to the Commission’s letter of March 17, 1958, and 
that he continued to refuse to answer these questions; 
second, that in dockets 11060 and 11061, the Commission 
proposed amendments to certain of its rules in the follow- 
ing respects, inter alia: to prohibit the issuance of licenses 
to members of the Communist Party or other subversive 
organizations and to require of applicants for licenses 
the disclosure of information regarding past and present 
membership in such organizations; a proposed report and 
order in the above mentioned dockets was released on 
January 24, 1955, and oral argument held thereon on 
March 7, 1955; both dockets are still pending before the 
Commission; third, the fact that since the Commission was 
established, the standard application forms for licenses 
and renewals have not contained any questions similar to 
those in issue here asked of Mr. Borrow; fourth, the fact 
that the applicant is employed by the William Penn Broad- 
casting Company and that the collective bargaining agree- 
ment under which applicant is employed provides as follows: 


‘*$15(a). It is understood that technicians em- 
ployed by WPEN and WPEN-FM shall be required 
by the employer to hold as a condition of continued 
employment a first class operator’s license from the 
Federal Communications Commission, and if any 
operator’s license shall become invalid by revocation, 
suspension or non-renewal, employer shall, in its dis- 
cretion, be entitled to terminate the employment of 
such employee. Employer, however, agrees that the 
work schedule will be arranged in such a manner 
that each licensed technician will be given sufficient 
transmitter operation assignments to warrant the 


33 


Appellant’s Proposed Findings of Fact and 
Conclusions of Law 


signing of a license service record for complete con- 
tinuity of service by the Chief Engineer under the 
present Federal Communications regulations.’’ 


fifth, that persons engaged in the following occupations are 
required to hold a radiotelegraph or radiotelephone license 
issued by the Federal Communications Commission: 


(1) radio operator on board vessels of the United States 
Merchant Marine; 

(2) Transmitter operator at AM, FM or television 
transmitter ; 


(3) Transmitter operator at point to point radio station ; 


(4) Transmitter operator at Coast Radio Station ; 


(5) Other persons engaged in other occupations as 
specified by the Commission’s rules. 


3. In addition to the proposed change in rules pending 
before the Commission since 1955 in dockets 11060 and 
11061 as above set forth, on June 15, 1938, the Commission 
initiated a proceeding relating to proposed amendments 
to the rules for the granting of radio operator licenses. 
It appears from that proceeding, which bears Docket No. 
5218, that it was proposed, inter alia, that the Commission 
should have the right to determine, in granting licenses, 
that an applicant for a license be ‘‘physically, mentally and 
morally capable of performing duty as an operator.’’ Hear- 
ings were held before a member of the Commission staff in 
July, 1938. On July 12, 1938, the applicant Borrow testified 
in opposition to the proposal above described on the 
ground, among others, that the Commission did not have 
the legal authority to make such regulation. The change 
in the rules adopted as a result of the proceedings in Docket 
5218 did not include any reference to the above described 
change in operator qualifications. 
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4. Borrow testified briefly on direct examination. He 
stated that he was employed as a radio technician at the 
William Penn Broadcasting Company, operating Stations 
WPEN and WPEN-FM in Philadelphia. He received his 
first license as a radio operator, Amateur First Grade, from 
the Department of Commerce on November 28, 1925, and 
his first license as a commercial radio operator on October 
17, 1927. He has been continuously licensed as a commercial 
radio operator since that date, the licenses being issued by 
the Department of Commerce, the Federal Radio Commis- 
sion and, since 1934, the Federal Communications Commis- 
sion. Since his first gainful occupation in 1925 he has been 
engaged in communications occupations and during the 
entire period he has had to have dependence in varying 
degrees on licenses granted by the issuing authority. This 
included service with the Federal Bureau of Education and 


the United States Maritime Service during the War. Prior 
to 1958, Borrow had never been asked by the issuing 
authority any questions similar to those at issue in the 
present proceeding. 


5. In or about June, 1954, the Commission issued a 
questionnaire similar to the one issued to Borrow to appli- 
cant Travis Lafferty and that the Commission refused to 
issue Lafferty a license unless he filled out the question- 
naire. Lafferty refused to do so and a hearing on the 
application was held on May 2, 1955. By decision dated 
December 18, 1957, in Docket No. 11259, the Commission 
denied Lafferty’s application for a renewal of a license 
unless within thirty days he answered under oath the 
questions asked of him. It does not appear from the record 
whether Lafferty ever complied with that demand. It does 
not appear that prior to the demand made upon Lafferty 
in 1954 the Commission ever requested that any applicant 
for a license answer questions similar to those requested 
of Lafferty and the applicant. In 1958 the Commission 
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Conclusions of Law 


submitted similar questionnaires to three applicants for 
renewals of licenses in addition to the applicant Borrow. 
These were Trautman, Cronan and Johnson (23 Fed. Reg. 
6151-6153, August 9, 1958). The record does not show 
any others. By way of contrast, the most recent report 
of the Commission shows that there were at the end of 
the fiscal year 1957 1,304,300 licenses and permits outstand- 
ing of which 6,519 were first class radiotelegraph licenses 
and 61,502 were first class radiotelephone licenses. In that 
year 300,681 applications for commercial radio operator 
authorizations of all classes were received and 262,134 
were issued. 


6. At a pre-hearing conference held on September 24, 
1958, an oral motion was made by counsel for Borrow that 
there be presented to the applicant the information in the 
files of the Commission which caused the Commission to 
select Borrow to receive this questionnaire. This motion 
was denied. 


7. No question was raised at the hearing as to Borrow’s 
technical competency nor was it contended that there were 
any reasons for the denial of a license to him other than 
his refusal to comply with the demand of the Commission 
that he answer the questions referred to in Finding of 
Fact No. 1 hereinabove. 


Concuusions or Law 


1. The authority of the Commission to issue licenses 
to radio operators derives from § 303(1) of the Communica- 
tions Act of 1934. Nothing in that section gives to the 
Commission the right to set political tests as a condition 
to the granting of licenses or authorizes the Commission 
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to require some applicants for licenses to answer questions 
relating to their political activities and associations. 


2. §303(m) of the Communications Act of 1934 sets 
forth the grounds for the revocation of an existing license. 
There is nothing in that section from which the Commis- 
sion might imply power to revoke licenses because of the 


political activity or association of a license holder. 


3. The imposition of political tests by the Commission 
as a condition to the granting of a license or the submission 
to an applicant for a license of a political questionnaire 
would interfere with the rights of an applicant under the 
First and Fifth Amendments to the Constitution of the 
United States, in that it would restrict his freedom of 
speech, press and association and would deprive him of the 
right to engage in a lawful occupation without due process 
of law. 


4. The right of an administrative agency to adopt rules 
or procedures which would raise serious constitutional ques- 
tions involving the application of the First and Fifth 
Amendments of the Constitution will not be implied from 
a general grant of power to issue licenses. 


5. The Commission has no authority, express or im- 
plied, to impose political tests on applicants for licenses 
or to require of applicants for a license that they disclose 
their political activities or associations. 


6. The applicant Morton Borrow has all of the quali- 
fications for a radio operator which can lawfully be required 


by the Commission and his application ought to be granted. 
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Findings of Fact and Conclusions of Law 


Feprera, ComMMUNICATIONS CoMMISSION 
Washington, D. C. 


[Same TirtE] 


Provosep Fixpines or Facr anp Concuusions or Law 
Preliminary Statement 


1. By Order dated July 30, 1958 and released on August 
5, 1958, the Commission designated the above-entitled ap- 
plications for hearing upon the following issues: 


(1) To determine whether Morton Borrow failed to 
answer lawful questions with respect to his qualifi- 
cations to be a licensee which the Commission had 
directed him to answer under oath; 


To determine in the light of the evidence adduced 
under Issue 1 whether Morton Borrow possesses 
the necessary qualifications to hold a radio operator 
license. 


A pre-hearing conference was held herein in Washington, 
D. C. on September 18, 1958, followed by the hearing in 
Washington, D. C. on October 2, 1958, at the conclusion 
of which the record was closed. 


Fiypixes or Facr 


2. Morton Borrow, whose address is 2930 Haverford 
Road, Ardmore, Pennsylvania, applied to the Federal Com- 
munications Commission for renewal of his first-class 
radiotelegraph operator license No. Tl-3-116 and first-class 
radiotelephone operator license No. P]-3-1121 by applica- 
tion dated March 7, 1958. (Exhibit 1) (Tr. 43). By letter 
dated March 17, 1958 addressed to Mr. Borrow and signed 
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by the Commission’s Secretary, Mary Jane Morris, Mr. 
Borrow was advised that before action would be taken with 
respect to his application it would be necessary for the 
Commission to have certain additional information as to 
his qualifications. He was, accordingly, requested to re- 
spond to the following questions under oath: 


“J, Are you now, or have you ever been a member of the 
Communist Party? If the answer is yes, give dates 
of membership: 


. Are you now, nor have you ever been a member of 
any organization or group which advocates or 
teaches the overthrow of the Government of the 
United States, or of any political subdivision there- 
of, by force or violence? If the answer is yes, list 
the organization or group and give the dates of 
membership.”? (Exhibit 2 (Tr. 43). 


Mr. Morrow was further advised that at the time he sub- 
mitted the answers to these questions he could also submit 
any additional statement or information he might desire, 
and that failure to file the information requested would con- 
stitute grounds for dismissal of his application, pursuant 
to Section 1.71(d) of the Commission’s Rules.2 (Exhibit 2) 
(Tr. 43). 


3. In response to this request for additional informa- 
tion, the Commission received a letter dated April 12, 1958, 
from Mr. Borrow in which he declined to answer the ques- 


1 Section 1.71(d) provides: 


“Failure to prosecute an application, or failure to respond to 
official correspondence or request for additional information will 
be cause for dismissal. Such dismissal will be without prejudice 
where an application has not yet been designated for hearing; 
such dismissal may be made with prejudice after an application 
has been designated for hearing.” 
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tionnaire attached to the Commission’s letter of March 17, 
1958, because he felt ‘** * * that the Commission does not 
have the legal authority to require the answers to this 
questionnaire as a condition for renewal of my license and, 
further, that it is an infringement of my constitutional 
rights * * *’’. Mr. Borrow also requested a hearing on his 
application, and asked confirmation of the fact that his 
license would be extended pending the hearing. (Exhibit 
3) (Tr. 43). 


4. By letter of April 21, 1958, the Commission reiterated 
its position that the questions which had been presented 
to Mr. Borrow must be answered prior to a consideration 
by the Commission of Mr. Borrow’s renewal application 
and indicated that its authority for asking these questions 
was derived from Section 303(1) of the Communications Act 
of 1934, as amended. Mr. Borrow’s attention was called 
to the Commission’s final decision in a similar ease (In the 
Matter of Travis Lafferty, 235 7th Street, Oakland 7, Cali- 
fornia, Application for Renewal of Second-Class Radio- 
telephone Operator License No. P2-12-190) (23 FCC Re- 
ports 761) in which after a hearing the Commission con- 
firmed its position that such questions as had been presented 
to Mr. Borrow must be answered. A copy of that decision 
was enclosed. At the same time, Mr. Borrow was afforded 
additional time within which to answer the questions, and 
was again advised that failure to respond to the ques- 
tionnaire, or in the alternative, to request a hearing, would 
result in dismissal of his application pursuant to Section 
1.71(d) of the Commission’s Rules, (Exhibit 4) (Tr. 43). 


5. Counsel for Mr. Borrow and for the Commission 
agreed and stipulated on the record, in Mr. Borrow’s 
presence at the hearing, that Mr. Borrow refused to answer 
the questions propounded to him in the questionnaire at- 
tached to the Commission’s letter of March 17, 1958, to Mr. 
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Borrow, and that Mr. Borrow continues to refuse to answer 
these questions (Tr. 34).? 


2 Without agreement as to their relevance in this proceeding, 
Counsel for Mr. Borrow and for the Commission further agreed 
and stipulated on the record to the following matters: 


“1. The fact that in Dockets 11060 and 11061, the Commis- 
sion proposed amendments to certain of its Rules in the following 
respects, inter alia: to prohibit the issuance of radio operator 
licenses (amateur and commercial) to members of the Com- 
munist Party or other subversive organizations; and, to require 
of operator license applicants the disclosure of information re- 
garding present and past membership in such organizations. A 
proposed Report and Order in the above-mentioned dockets was 
released on January 24, 1955, and oral argument thereon was 
held before the Commission en banc on March 7, 1955. Dockets 
11060 and 11061 are still pending before the Commission. 


2. The fact that since the Commission has been established, 
the standard application forms for radiotelephone operator first 
class and radiotelegraph operator first class licenses and renew- 
als have not contained any questions similar to those in issue 
here asked of Mr. Borrow. 


3. The fact that the applicant is employed as a technican by 
the William Penn Broadcasting Company, the operator of Sta- 
tions WPEN and WPEN-FM in Philadelphia. The collective 
bargaining agreement under which applicant is employed pro- 
vides as follows: 


‘$15(a). It is understood that technicians employed by 
WPEN and WPEN-FM shall be required by the employer to 
hold as a condition of continued employment a first class opera- 
tor’s license from the Federal Communications Commission, and 
if any operator's license shall become invalid by revocation, sus- 
pension or non-renewal, employer shall, in its discretion, be 
entitled to terminate the employment of such employee. Em- 
ployer, however, agrees that the work schedule will be arranged 
in such a manner that each licensed technician will be given 
sufficient transmitter operation assignments to warrant the sign- 
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ConcLusIons 


1. There is no dispute as to the facts in this case. It 
is clear that the applicant, Mr. Borrow, refused and con- 
tinues to refuse, to answer certain questions put to him 
by the Commission to gather information which it con- 
siders pertinent to its consideration of his application for 
renewal of his radiotelephone and radiotelegraph operator 
licenses. He persists in this refusal, through choice and 
not through inadvertence, even after being informed that 
failure to answer the questions not only constitutes grounds 
for the dismissal of his applications, but is likely to result 
in such dismissal. There is here then, no problem of in- 
adequate notice as to the consequences of refusal to answer 
and thus no suggestion of the issue involved in Kenigsberg 
v. State Bar of California, 353 U. S. 252. The issues which 
must be resolved in this proceeding therefore, are two: 


1) whether the questions, which the Commission asked 
and the applicant refuses. to answer, are lawful 
questions; and 


ing of a license service record for complete continuity of service 
by the Chief Engineer under the present Federal Communica- 
tions regulations.’ 


4. The fact that persons engaged in the occupations specified 
below are required to hold a radiotelephone or radiotelegraph 
license, as appropriate for the operating duties, issued by the 
Federal Communications Commission : 


1. Radio operator on board vessels of the U. S. Merchant 
Marine. 


Transmitter operator at AM, FM or television transmitter. 
3. Transmitter operator at point-to-point radio station. 
4. Transmitter operator at coast radio station. 


5. Other persons engaged in other occupations as specified in 
the pertinent sections of the Commission’s Rules” (Tr. 34-36). 
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2) whether, if they are lawful questions, Mr. Borrow’s 
refusal to answer them warrants denial of his re- 
newal applications. 


2. The lawfulness of the questions are, apparently, 
being challenged from two points of view: (1) their law- 
fulness from a purely substantive approach, i.e., whether 
the Commission has authority to propound such questions, 
and (2) their lawfulness from a procedural point of view, 
i.e., assuming the questions themselves are lawful, whether 
it is lawful for the Commission to ask them of Mr. Borrow 
individually when they are not included on the standard 
renewal application form, and whether it is lawful for the 
Commission to require that they be answered by Mr. Borrow 
without furnishing him any information with respect to 
the factors which might have induced it to request this 
additional information of him. 


3. The contention that the Commission lacks authority 
to propound these particular questions suggests either that 
the Commission, in acting upon applications for operator 
licenses, is limited in its inquiry to purely technical con- 
siderations, or that these particular questions do not bear 
a reasonable relationship to the qualifications of radio 
operators. In the Lafferty case, where the issues were 
identical to those of the present proceeding, the Commis- 
sion reaffirmed its long established position that, in deter- 
mining operator licensee qualifications, the Commission 
is not restricted to technical considerations: 


“‘Seetion 303(1) of the Communications Act of 
1934, as amended, provides that the Commission, as 
public convenience, interest, or necessity requires, 
shall have authority to prescribe the qualifications 
of station operators, to classify them according to 
the duties to be performed, to fix the forms of such 
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licenses, and to issue them to such citizens of the 
United States as the Commissions finds qualified. 
We find nothing in the language of that section which 
suggests that the Commission, in determining the 
proper qualifications of applicants for station oper- 
ator licenses ‘as public convenience, interest, or 
necessity requires’, is restricted to technical con- 
siderations. With respect to the Commissions’s 
authority over chain broadcasting an analogous 
argument was made that, under Section 303(i) of 
the Communications Act, the Commission’s authority 
should be limited to ‘technical matters’, The Su- 
preme Court of the United States expressly rejected 
this argument in National Broadcasting Company 
v. United States, 319 U. S. 190. Nor, to the extent 
that it is relevant, can we find any contrary intent 
in the legislative history of the enactment of Section 
303(1). There is nothing in the hearings, Congres- 
sional Reports or legislative debates, which led to 
the Communications Act of 1934, 48 Stat. 1064, to 
the Radio Act of 1927, 44 Stat. 1162, from which 
Section 303(1) was derived almost verbatim, or the 
Radio Act of 1912, 37 Stat. 302, where the licensing 
of operators originated, which suggests any intent 
to so limit the scope of the Commission’s inquiry 
into the qualifications of prospective applicants 
** #7 (23 FCC Reports 761, 767). 


Nothing has been raised in the instant proceeding which 
indicates any need for a reconsideration of this position. 


4, Similarly, in Lafferty, the Commission carefully con- 
sidered whether the questions asked of Lafferty bear a 
reasonable relationship to the qualifications of radiotele- 
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phone operators, and concluded in the following language 
that they did: 


“We consider next, in the context of the Commis- 
sion’s authority to propound such questions, whether 
the questions asked of Lafferty bear a reasonable 
relationship to the qualifications of radiotelephone 
operators. Section 1 of the Communications Act of 
1934, as amended, expressly lists ‘the purpose of 
the national defense’ as one of the primary purposes 
for the creation of this Commission. An admin- 
istrative agency, in effectuating the policies of its 
governing Act cannot proceed ‘* * * so single-mind- 
edly that it may wholly ignore other and equally 
important Congressional objectives. Frequently the 
entire scope of Congressional purpose calls for care- 
ful accommodation of one statutory scheme to 
another, and it is not too much to demand of an 
administrative body that it undertake this accommo- 
dation without excessive emphasis upon its imme- 
diate task.’ Southern Steamship Company v. Na- 
tional Labor Relations Board, 316 U. S. 31 (1942). 
The Supreme Court of the United States has ex- 
pressed similar views in National Broadcasting Com- 
pany v. United States, 319 U. S.. 190 (1943) and 
Federal Communications Commission v. American 
Broadcasting Company, 347 U. S. 284 (1954). With 
this in mind, we take note here of expressions of 
Congressional policy in matters concerning the na- 
tional defense. It is to be noted that in the Com- 
munist Control Act of 1954, 68 Stat. 775, Section 2, 
Congress has declared the Communist Party to be 
a conspiracy acting in behalf of a foreign govern- 
ment to seek the overthrow of the United States 
Government by force or violence, and constituting, 
as such, a clear, present and continuing danger to 
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the security of the United States. See also Internal 
Security Act of 1950, 64 Stat. 987. Congress has 
also provided that membership in an organization 
or group which advocates or teaches the overthrow 
of the Government of the United States by force 
or violence, with knowledge of the organization’s 
aim, is a criminal offense. Smith Act, 18 U.S. C. 
2381, et seg. Accommodating the scheme of the Com- 
munications Act, including one of that Act’s express 
purposes of serving the national defense, to the 
above-mentioned Acts, it is manifest that the Com- 
mission may inquire into the possible relationship 
or an applicant to such an organization in deter- 
mining whether the public interest will be served 
by the grant of an operator’s license which by its 
terms may make possible access to and the right to 
use communications equipment vital to the safety 
and defense of the United States. Licensed oper- 
ators, who are not part of the conspiracy directed 
against the United States or seeking to overthrow 
the government by force or violence, through the 
medium of such license could act in a manner inimical 
to the national interests. Some of the situations 
in which this might occur are readily apparent: a 
‘subversive’ operator operating a broadcast station 
might fail to invoke required conELRaD procedures 
in time of air attack, thus permitting the station 
to be used as a homing device by enemy aircraft; 
he might deliberately sabotage the transmitting ap- 
paratus he has been employed to operate or maintain 
(and in many cases only licensed operators may 
operate or maintain essential high-powered trans- 
mitting equipment); or such an operator might 
utilize such equipment for transmitting clandestine 
messages for espionage or subversive purposes, or 
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for sending out false and misleading messages to 

confuse the public with similar ends in view.”’ (23 

FCC Report 761, 767-768). 
5, It must, therefore, be concluded that since the Com- 
mission clearly is not limited to technical considerations 
in passing upon an applicant’s qualifications, and since 
there is an obvious and reasonable relationship between 
the questions asked and the qualifications of radio oper- 
ators, the substance of the questions propounded was clearly 
lawful and in accordance with the authority of the Com- 
mission as delineated by the Congress in the Communica- 
tions Act. 


6. Turning to the problem of procedural legality, it 
is of the utmost importance to keep in mind the fact that 
the problem for determination in this proceeding is not 
whether the Commission may deny an operator’s license 
to an applicant who is or was a Communist or a member 
of an organization teaching or advocating the overthrow 
of the Government by force or violence. No ‘‘test oath’’ 
situation is here involved as in eases like Wieman v. Upde- 
graff, 344 U. S. 183. What is involved in the narrow thresh- 
hold question of whether information as to past or present 
affiliations with such organizations, can reasonably be held 
relevant to the determination which the Commission is 
required to make, that grant of the application will serve 
the public interest, and if so, whether applicants can be 
required to answer questions bearing such reasonable rela- 
tionship. Affirmative answers to any of the questions pro- 
pounded to Mr. Borrow not only would not, but could not, 
have resulted in any automatic denial of his license appli- 
cation. The Commission has adopted no rule requiring 
such denial. On the contrary, even if the Commission had 
been unable to determine, upon consideration of any an- 
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swer by applicant, affirmative or otherwise, that a grant 
of his application would be in the public interest, it would 
have been required to designate the application for full 
evidentiary hearing.* In such a hearing Mr. Borrow would 
have had a full opportunity to introduce relevant evidence 
and otherwise argue that the public interest would be served 
by a grant of his application, despite his answers to the 
specific inquiries here involved. Moreover, in the required 
hearing, Mr. Borrow would necessarily be afforded full 
rights of confrontation and cross-examination of adverse 
witnesses. The issues in this proceeding are thus com- 
pletely inapposite to those presented in Bailey v. Richard- 
son, 341 U.S. 918, affirming 182 F. 2d 48, or Peters v. Hobby, 
349 U.S. 331. On the contrary, in this respect, the holding 
in Lerner v. Casey, 357 U. S. 468, is controlling. In that 
case, the United States Supreme Court held (at p. 468) 
that appellant could not claim deprivation of due process 
when it was his own refusal to answer that blocked his 
obtaining such due process. As in the instant proceeding, 
had appellant answered, he would have been afforded a 
full evidentiary hearing including opportunity for cross- 
examination and disclosure of the evidence upon which his 
dismissal was based. 


7. The suggestion that the Commission’s action herein 
is arbitrary, discriminatory and violative of the due process 
clause of the fifth amendment because questions similar 
to those propounded by Mr. Borrow are not asked of all 


% Section 1.71(a) of the Commission’s rules requires such a con- 
clusion, Even in the absence of a Commission rule, this appears to 
be a situation in which due process of law requires a hearing. See 
Morgan v. U. S., 304 U. S.1. And Wong Yang Sung v. McGrath, 
339 U. S. 33 makes clear that the procedural protections of the 
Administrative Procedure Act are equally applicable to constitu- 
tionally required hearings as to those required by statute. 
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applicants for radio operator licenses is equally without 
merit. It is a settled principle of law that an administra- 
tive agency need not ask questions of all applicants re- 
lating to matters which it believes concern only some. 
United States v. Morton Salt Co., 338 U. S. 632. Where 
circumstances indicate that a particular type of informa- 
tion may be required from a reasonably well defined class 
of persons, an administrative agency may, as a matter of 
convenience, formulate a request for such information into 
a general rule, or standard form. However, it is estab- 
lished law that the choice made between proceeding by 
general rule or on a case by case basis is a matter lying 
within the discretion of the agency. Securities € Exchange 
Commission v. Chenery Corp., 332 U. S. 194, 203; Logans- 
port Broadcasting Corp. v. United States, 210 F. 2d 24. 
And, of course, the Commission’s own rules specifically 


include provision for proceeding on a case by case basis.* 


4 See Section 1.71 “Procedure with Respect to Commercial Radio 
Operator License Applications” 


“(a) Upon acceptance for filing of an application for a new 
commercial operator license, an examination is conducted, where 
required by the Field Office with which the application is filed 
in acordance with Part 13 of this chapter. If applicant passes 
the examination and is found qualified in respect to citizenship, 
character, and physical condition, the license will be issued. 
Where doubts as to citizenship, character, or physical condition 
arise, the application is referred to the Commission’s Inspection 
and Examination Division, Field Engineering and Monitoring 
Bureau, Washington, D. C., for consideration. If it appears 
that further information is required to determine the appli- 
cant’s qualifications or that a grant of the application will not 
serve the public interest, the applicant will be notified in writing 
and given an opportunity to furnish such written showings as 
the Commission may request and as the applicant may desire 
to submit.” 


49 


Federal Communications Commission Proposed Findings 
of Fact and Conclusions of Law 


8. Finally, the applicant has not been deprived of pro- 
cedural due process because the Commission did not dis- 
close to him the specific nature of the information which 
it might have which led it to request additional information 
from him. The right of the Commission to inquire into 
matters relevant to the granting of licenses is in no way 
dependent upon its disclosing to the applicant the reasons 
for its inquiry. It is clear from the record that Mr. Borrow 
did not require any information from the Commission in 
order that he might answer the questions. The questions 
were clear and definite, and the information required for 
reply was completely within Mr. Borrow’s possession. Mr. 
Borrow was invited to submit any additional explanatory 
statement or information he might desire with respect to 
his answers to the specific inquiries, and knowledge as to 
what facts the Commission had in its possession could 
have assisted him in no way in responding to these inquiries 
had he in fact desired to do so. In such circumstances, 
there is clearly no duty upon the Commission to furnish the 
applicant any information which it might have which 
led it to make additional inquiry. See United States v 
Morton Salt Co., 338 U. S. 632, where the Supreme Court 
stated that an administrative agency may ‘‘investigate 
merely on suspicion that the law is being violated, or even 
because it wants assurance that it is not.’’? See also Stahl- 
man v. Federal Communications Commission, 126 F. 2d 124. 


There is no express provision in the Communications Act relat- 
ing to procedure for passing upon applications for operator licenses. 
The rule quoted however, parallels the provisions of the Act con- 
cerning procedures for passing upon applications for station licenses. 
Section 308(b) provides specifically that the Commission may, prior 
to its formal consideration of an application, at any time after the 
filing thereof, require the applicant to furnish further written state- 
ments of fact under oath as may be necessary to enable the Com- 
mission to pass proper judgment upon the application. 
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9. In view of the foregoing, the ultimate conclusion 
under the first issue must be that Mr. Borrow has failed 
to answer lawful questions which pertained to his qualifica- 
tions to hold the licenses for which he had applied, and 
which the Commission had directed him to answer under 
oath. The Commission’s demand for specific additional 
information in order that such information could be con- 
sidered in passing upon his application did not violate any 
of the provisions of the Constitution or laws of the United 
States. 


10. The second issue in this proceeding—whether the 
refusal to answer such questions would make a grant of 
Mr. Borrow’s license applications contrary to the public 
interest—must be answered in the affirmative. For pur- 
poses of this decision, Mr. Borrow’s other qualifications, 


however meritorious, must be deemed irrelevant. The fact 
that he has deliberately refused to respond to lawful re- 
quests for information of a type which can by no means 
be considered unreasonable or unimportant is sufficient to 
warrant dismissal of his application. It is an essential 
element of any applicant’s qualifications that he be willing 
and able to respond to such requests for information irre- 
spective of whether such information, if it had been fur- 
nished, would or would not have led to a determination that 
for some other reason applicant was not qualified to be a 
licensee. The Supreme Court has held in Federal Com- 
munications Commission v. WOKO, Inc., 329 U. S. 223, 
that the fact of concealment is itself significant even where 
the matters concealed, if they had been reported, would 
not have led to disqualification of the applicant. This 
principle is as applicable to the deliberate withholding of 
information as to the submission of false or misleading 


information. Surely the Commission can and should de- 
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mand candor and frankness with respect to such matters 
from its licensees.® 

Accordingly, in view of the foregoing discussion, it is 
urged, pursuant to Section 1.71(d) of the Commission’s 
rules, that the application of Morton Borrow for renewal 
of his first-class radiotelephone operator license No. Pl-3- 
1121 and first-class radiotelegraph operator license No. 
T1-3-116 be dismissed with prejudice. 


Respectfully submitted, 
Geo. S. Turner, 
Chief, Field Engineering and 


Monitoring Bureau. 


Joun H. McAuuisrer, 
Counsel. 


RicHarp A. Sotomoy, 
Assistant General Counsel. 


Ayn Mooney, 
Counsel. 


5 Two recent Supreme Court cases are very much in point: Lerner 
v. Casey, 357 U. S. 468, and Beilan v. Board of Education, 357 U. S. 
339. There the Supreme Court sustained the dismissals of two 
municipal employees, one a school teacher and the other a subway 
operator, for their respective “lack of candor” in refusing to answer 
questions put by their respective employers concerning possible Com- 
munistic affiliations or activities, even though the lack of candor led 
in one case to a finding of “incompetency” and in the other to a find- 
ing of “security risk” based on evidence of “doubtful truth and 
reliability”. The dismissal of Mr. Burrow’s application does not go 
so far, since even though it may deprive him of one means of em- 
ployment, it is made upon a simple finding of fact that lawful ques- 
tions have not been properly answered and that his applications 
therefore have not been properly prosecuted. No questions have been, 
or need be, raised, no inferences assumed, and no findings made, con- 
cerning his competence, reliability, or loyalty. 


52 


Initial Decision of Hearing Examiner 
Forest L. McClenning 


FeperaL ComMuNIcatTiIons CoMMISSION 
Washington 25, D. C. 


[Same Tire] 


APPEARANCES 


Victor Rasrnowirz of Rabinowitz & Boudin for Morton 
Borrow; ANNE Mooney for General Counsel, Federal Com- 
munications Commission; and Jonny H. McAxuisteR for 
Chief, Field Engineering Monitoring Bureau, Federal Com- 
munications Commission. 


1. By order of July 30, 1958, released August 5, 1958, 
the Commission designated the above-entitled application 
of Morton Borrow for hearing upon the following issues: 
(1) To determine whether Morton Borrow failed to answer 
lawful questions with respect to his qualifications to be a 
licensee which the Commission had directed him to answer 
under oath; and (2) To determine in the light of the evi- 
dence adduced under Issue 1 whether Morton Borrow pos- 
sesses the necessary qualifications to hold a radio operator 
license. Pursuant to the provisions of Section 1.111 of the 
Commission’s Rules relating to Practice and Procedure, a 
prehearing conference was held on September 18, 1958. 
Hearing was held in the city of Washington, District of 
Columbia on October 2, 1958 and the record closed on that 
date. The parties filed proposed findings of fact, conclu- 
sions of law and briefs in support thereof. A reply brief 
was filed by the General Counsel and the Chief, Field En- 
gincering and Monitoring Bureau. (See Appendix A at- 
tached hereto.) 
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2. Morton Borrow is the holder of a first-class radio- 
telephone operator license and of a first-class radiotelegraph 
operator license first issued to him on the dates of August 
7, 1936 and November 21, 1933, respectively. Since No- 
vember 28, 1925, he has also held various other licenses 
issued by the Federal Communisations Commission and 
its predecessor bodies including amateur station and oper- 
ator licenses? and commercial operator license, first-class. 
The latter license was first issued to Mr. Borrow on Novem- 
ber 13, 1931 and covered the operation of both radiotelephone 
and radiotelegraph facilities. Mr. Borrow received his 
first commercial operator license (second class) on October 
17, 1927 and since that time has engaged in occupations 
depending in varying degrees on the holding of an operator 
license. Included has been service during the period of 
World War II with the Federal Bureau of Education, as 
a radio operator for the American Support Airlines (an 
organization flying high priority materials to the European 
and African theatres) and as a radio operator in the U. 8. 
Maritime Service in the Atlantic and Pacific theatres. He 
is presently employed as a technician by the William Penn 
Broadcasting Company, the operator of Standard Broad- 
casting Station WPEN and of Station WPEN-FM in 
Philadelphia, Pennsylvania. The collective bargaining 
agreement under which Mr. Borrow is employed provides, 
in part, that technicians shall be required to hold as a 
condition of continued employment a first-class operator 
license from the Federal Communications Commission. 
This agreement further provides that if any operator’s 
license shall become invalid by revocation, suspension or 
non-renewal, the employer in its discretion shall be en- 
titled to terminate the employment of such employee. 


1 Applications for renewal of Mr. Burrow’s amateur operator and 
amateur station licenses are presently pending. 
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3. The radiotelephone operator license was last issued 
to Mr. Borrow as of March 16, 1953. A radiotelegraph 
operator license was last issued to him as of March 9, 1953. 
Pursuant to applicable provisions of the Communications 
Act of 1934, as amended, and of the Commission’s Rules, 
each was for the term of five years. On March 7, 1958, 
Mr. Borrow executed Application For Radio Operator 
License of Permit (FCC Form 756) for renewal of his 
radiotelephone first-class and radiotelegraph first-class 
licenses. On March 17, 1958 the Commission addressed a 
letter to Mr. Borrow informing him that it must have addi- 
tional information before taking action with respect to this 
application. A questionnaire was attached to this letter and 
Mr. Borrow was requested to answer under oath the fol- 
lowing questions: (1) Are you now or have you ever been 
a member of the Communist Party? If the answer is yes, 
give dates of membership; (2) Are you now or have you 
ever been a member of any organization or group which 
advocates or teaches the overthrow of the Government of 
the United States, or of any political division thereof, by 
force or violence? If the answer is yes, list the organiza- 
tions or group and give the dates of membership. Mr. 
Borrow was advised that at the time he submitted the 
requested information he could submit any additional state- 
ment or information he might desire and that his failure 
to file the information requested would constitute grounds 
for the dismissal of his application.” 


4. Mr. Borrow responded to the Commission’s letter 
of March 17, 1958 by letter dated April 12, 1958 in which 
he declined to answer the questionnaire on the grounds 


? At the prehearing conference the Hearing Examiner denied a 
motion that there be presented to the applicant the information in 
the files of the Commission which caused the Commission to request 
this additional information on the grounds that it was neither rele- 
vant nor material to the issues and that there is no requirement 
of disclosure. 
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“‘that the Commission does not have the legal authority 
to require the answers to this questionnaire as a condition 
of renewal of my license and further, that it is an infringe- 
ment of my constitutional rights.’’ A hearing on the re- 
newal application was requested. 


5. On December 19, 1957 the Commission released its 
decision In the Matter of Travis Lafferty, 18 RR 641 which 
involved the same issues on which hearing was held in 
the instant proceeding. In response to Mr. Borrow’s letter 
of April 12, 1958 the Commission on April 21, 1958 for- 
warded a copy of this decision to Mr. Borrow together with 
a letter setting forth inter alia, that the Commission had 
confirmed its position through the medium of the Lafferty 
decision that the information requested of Mr. Borrow is 
relevant to a consideration of the question of whether or 
not it will be in the public convenience, interest and neces- 
sity to renew his radio operator licenses. A further period 
in which to submit the information requested was provided 
and applicant was again advised that failure to respond 
to the questionnaire, or to request a hearing, would result 
in dismissal of his application. The applicant was also 
advised by this letter that since timely application for 
renewal of licenses had been filed, he was authorized to 
continue operating under the licenses until final action is 
taken on the renewal application. In response thereto, 
Mr. Borrow again declined to answer the questions and 
renewed his request for hearing. As set forth, supra, by 
order of July 30, 1958, the instant proceeding was ordered. 


3 Section 1.71(d) of the Rules provides as follows: 


“Failure to prosecute an application or failure to respond to 
official correspondence or request for additional information will 
be cause for dismissal. Such dismissal will be without prejudice 
where an application has not yet been designated for hearing; 
such dismissal may be made with prejudice after an application 
has been designated for hearing.” 
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6. 


In addition to a stipulation going to the competency 


of certain documents, the following stipulations were en- 
tered into by the parties: 


de 


The fact that Mr. Borrow refused to answer the 
questions propounded to him in the questionnaire 
attached to the Commissioner’s letter of March 17, 
1958, to Mr. Borrow, and that Mr. Borrow continues 
to refuse to answer these questions. 


. The fact that in Dockets 11060 and 11061, the Com- 


mission proposed amendments to certain of its Rules 
in the following respects, inter alia: to members 
of the Communist Party or of other subversive or- 
ganizations; and, to require of operator license ap- 
plicants the disclosure of information regarding 
present and past membership in such organizations. 
A proposed Report and Order in the above-men- 
tioned dockets was released on January 24, 1955, 
and oral argument thereon was held before the Com- 
mission en banc on March 7, 1955. Dockets 11060 
and 11061 are still pending before the Commission. 


. The fact that since the Commission has been estab- 


lished, the standard application forms for radio- 
telephone operator first-class and radiotelegraph 
operator first-class licenses and renewals have not 
contained any questions similar to those in issue here 
asked of Mr. Borrow. 


_ The fact that the applicant is employed as 2 tech- 
nician by the William Penn Broadcasting Company, 
the operator of Stations WPEN and WPEN-FM in 
Philadelphia. The collective bargaining agreement 
under which applicant is employed provides as 
follows: 


§15(a). It is understood that technicians em- 
ployed by WPEN and WPEN-FM shall be re- 
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quired by the employer to hold as a condition of 
continued employment a first-class operator’s li- 
cense from the Federal Communications Commis- 
sion, and if any operator’s license shall become 
invalid by revocation, suspension or non-renewal, 
employer shall, in its discretion, be entitled to 
terminate the employment of such employee. Em- 
ployer, however, agrees that the work schedule 
will be arranged in such a manner that each 
licensed technician will be given sufficient trans- 
mitter operation assignments to warrant the sign- 
ing of a license service record for complete con- 
tinuity of service by the Chief Engineer under 
the present Federal Communications regulations. 


. The fact that persons engaged in the occupations 
specified below are required to hold a radiotelephone 
or radiotelegraph license, as appropriate for the 
operating duties, issued by the Federal Communica- 
tions Commission: 


1. 


Radio operator on board vessels of the U. S. 
Merchant Marine. 


. Transmitter operator at AM, FM or television 


transmitter. 


. Transmitter operator at point-to-point radio sta- 


tion. 


4. Transmitter operator at coast radio station. 


. Other persons engaged in other oceupations, as 
specified in the pertinent sections of the Com- 
mission’s Rules. 


Concuusions 


1. The instant proceeding involves the same issues and 
essentially the same facts and contentions present In the 
Matter of Travis Lafferty, 13 RR 641. There being no 
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evidence herein tending toward a different ultimate deter- 
mination, the conclusions reached are largely a restate- 
ment of the Commission’s conclusions set forth in that de- 
cision. Contentions of the applicant more strongly urged 
herein than in the Lafferty case are the asserted violation 
of his constitutional rights, particularly that of engaging 
in the profession of his choice, and allegedly, a change of 
position by the Commissioner as to its powers to consider 
matters other than the technical qualifications of an appli- 
cant in the granting of operator licenses. 


2. Broadly, applicant’s contentions fall into three prin- 
cipal areas: (1) that the Communications Act of 1934, as 
amended, does not confer upon the Commission authority 
to propound the questions asked; (2) that if such authority 
is conferred, it is in violation of the Constitution of the 
United States, particularly the first and fifth amendments 
thereto; and (3) that if such authority is lawfully con- 


ferred, the Commission cannot proceed on a case-to-case 
basis, but rather can act only upon the basis of rules of 
general applicability. 


3. The bounds of these conclusions should be delineated 
at the outset. The instant proceeding does not involve a 
decision as to whether Mr. Borrow should be granted or 
denied a renewal of his licenses because of present or past 
membership in the Communist Party or the organizations 
inquired about in the questionnaire. Facts in that area 
were neither adduced nor sought under the issues govern- 
ing the proceeding. Had Mr. Borrow provided the requested 
information, and had the Commission in the light of such 
information questioned whether the public interest would 
be served by a grant of the requested licenses, a hearing 
upon issues other than those specified in the present pro- 
ceeding would have been required. The questions for 
determination in this proceeding are (1) did the Commis- 
sion have a right to require answers to the questions pro- 
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pounded; and (2) if so, does Mr. Borrow’s refusal to answer 
such questions preclude a determination that he is fully 
qualified to hold the licenses requested 


4. Turning first to the Commission’s authority to pro- 
pound the questions asked, applicant’s position is founded 
on consideration of Sections 303(1) and 303(m) of the 
Communications Act of 1934, as amended, in complete 
isolation from the remainder of that Act. Basically, the 
contentions made are that in considering operator qual- 
ifieations the Commission is restricted to technical com- 
petence and the matters specifically set forth under Section 
303(m). Section 1 of that Act, however, sets forth the 
objectives of the Act. The purpose of the National De- 
fense and the purpose of promoting safety of life and 
property through the use of wire and radio communications 
are there set forth among the principal purposes for the 
creation of the Commission. Section 4(i) of the Act pro- 
vides that the Commission may perform any and all acts, 
make such rules and regulations and issue such orders not 
inconsistent with this Act as may be necessary in the ex- 
ecution of its functions. Further, throughout the Act the 
Congress established ‘‘public interest’? as the standard 
under which the Commission must act. The validity of 
such standard has been too frequently upheld to be subject 
to question and Section 303 states this to be the standard 
under which the powers there specified are to be exercised. 
In addressing itself to this standard as it relates to broad- 
east station applications, the U. S. Court of Appeals, Dis- 
trict of Columbia Circuit stated in Clarksburg Publishing 
Company, 12 RR 2024: ‘‘But we point out that neither 
the Commission’s ‘review’ function under the rule nor its 
licensing function under the statute is performed merely 
by a determination * * * that both applicants were ‘legally, 
technically and financially qualified’ to receive the grant. 
The Commission does not stand in the position of a ‘traffic 
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policeman with power to consider merely the financial and 
technical qualifications of the applicant.’ The preliminary 
determination, made on the basis of information required 
by Section 308(b), is neither substitute for nor the equiva- 
lent of the conclusion required by Section 309(a) *** And 
it is clear that Section 309(b)’s mandate—requiring apart 
from the earlier finding, a considered finding that the grant 
will serve the public interest—must follow even where an 
application is unopposed.’’ For the Commission to limit 
itself to the consideration of technical competence under 
the public interest standard specified in Section 303 of the 
Act would be equally in error. The conclusions in the 
Lafferty case, supra, bearing on this contention of applicant 
and to the relevancy of the questions asked to a determina- 
tion of operator licensee qualifications are equally valid in 
the context of this proceeding and are here repeated vir- 
tually verbatim. 


5, Section 303(1) of the Communications Act of 1934, 
as amended, provides that the Commission, as public con- 
venience, interest, or necessity requires, shall have author- 
ity to prescribe the qualifications of station operators, to 
classify them according to the duties to be performed, to 
fix the forms of such licenses, and to issue them to such citi- 
zens of the United States as the Commission finds qualified. 
There is nothing in the language of that section which 
suggests that the Commission, in determining the proper 
qualifications of applicants for station operator licenses 
‘cas public convenience, interest, or necessity requires,’’ 
is restricted to technical considerations. With respect to 
the Commission’s authority over chain broadcasting an 
analogous argument was made that, under Section 303(i) 
of the Communications Act, the Commission’s authority 
should be limited to ‘‘technical matters.’”? The Supreme 
Court of the United States expressly rejected this argu- 
ment in National Broadcasting Company v. United States, 
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319 U. 8. 190. Nor, to the extent that it is relevant, there 
is no contrary intent in the legislative history of the enact- 
ment of Section 303(1). There is nothing in the hearings, 
Congressional Reports or legislative debates, which led to 
the Communications Act of 1934, 48 Stat. 1064, to the Radio 
Act of 1927, 44 Stat. 1162 from which Section 303(1) was de- 
rived almost verbatim, or the Radio Act of 1912, 37 Stat. 
302, where the licensing of operators originated, which 
suggests any intent to so limit the scope of the Commis- 
sion’s inquiry into the qualifications of prospective appli- 
eants. Any such limitation would not be consistent with 
the scheme of the Communications Act considered as a 
whole for it could not have been intended that the Com- 
mission would be required to license as ‘‘qualified’? a 
person who had, in spite of his technical competence, re- 
peatedly been found guilty of one or more of the grounds 
for suspension of an operator’s license set forth in Section 
303(m) of the Act, many of which relate not to technical 
competence but rather to the moral fitness of an operator. 
Similarly, it cannot be argued persuasively that the Com- 
mission in Section 303(1) licensing procedures is limited 
to consideration of the specific non-technical matters re- 
ferred to in Section 303(m) as grounds for suspension. 
Had this been intended, certainly Congress would have 
made specific reference in Section 303(1) to the grounds 
specified in Section 303(m). 


6. Considered next, in the context of the Commission’s 
authority, is whether the questions asked bear a reasonable 
relationship to the qualifications of radiotelephone and 
radiotelegraph operators. Section 1 of the Communications 
Act of 1934, as amended, expressly lists ‘‘the purpose of 
the national defense’’ as one of the primary purposes for 
the creation of this Commission. An administrative agency, 
in effectuating the policies of its governing Act, cannot 
proceed ‘‘ * * * so single-mindedly that it may wholly ignore 
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other and equally important Congressional objectives. 
Frequently the entire scope of Congressional purpose calls 
for careful accommodation of one statutory scheme to 
another, and it is not too much to demand of an adminis- 
trative body that it undertake this accommodation without 
excessive emphasis upon its immediate task.’? Southern 
Steamship Company V. National Labor Relations Board, 
316 U S. 31 (1942). The Supreme Court of the United 
States has expressed similar views in National Broadcast- 
ing Company V. United States, 319 U. S. 190 (1943) and 
Federal Communications Commission v. American Broad- 
casting Company, 347 U. S. 284 (1954). Accordingly, it 
is proper to take note here of expressions of Congressional 
policy in matters concerning the national defense. It is 
to be noted that in the Communist Control Act of 1954, 68 
Stat. 775, Section 2, Congress has declared the Communist 
Party to be a conspiracy acting in behalf of a foreign 
government to seek the overthrow of the United States 
Government by force or violence, and constituting, as such, 
a clear, present and continuing danger to the security of 
the United States. See also Internal Security Act of 1950, 
64 Stat. 987. Congress has also provided that membership 
in an organization or group which advocates or teaches 
the overthrow of the Government of the United States by 
force or violence, with knowledge of the organization’s 
aim, is a criminal offense. Smith Act, U. S. C. 2381, et seq. 
Accommodating the scheme of the Communications Act, 
including one of that Act’s express purposes of serving 
the national defense, to the above-mentioned Acts, it is 
manifest that the Commission may inquire into the possible 
relationship of an applicant to such an organization in deter- 
mining whether the public interest will be served by the 
grant of an operator’s license which by its terms may make 
possible access to and the right to use communications 
equipment vital to the safety and defense of the United 
States. Licensed operators, who are part of a conspiracy 
directed against the United States or seeking to overthrow 
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the government by force or violence, through the medium 
of such license could act in a manner inimical to the na- 
tional interests. The validity of these conclusions appears 
unquestionable under the factual situation of the instant 
proceeding. The licenses requested are for a period of five 
years, licenses which can be suspended or revoked under 
applicable statutes only after prolonged procedural rights 
have been accorded. The licenses applied for are the high- 
est class operator licenses issued by the Commission. A 
grant thereof is in effect a finding by the Commission that 
the applicant is wholly qualified in all respects to be per- 
mitted access to and entrusted with the operation of all 
broadcast and radio communication facilities. In virtually 
any such operation there will be periods when the trans- 
mission facilities are under the sole control and operation 
of the holder of the class licenses here involved. In broad- 
cast operations the station licensees must necessarily place 
primary reliance in the effectuation of the ConeLRap pro- 
cedures in the licensed technician on duty. The licensed 
amateur operator is in sole control of the ownership and 
operation of amateur stations. The licensed operator is 
necessarily the individual operating ship and land com- 
munication stations. Continuous surveillance of each of 
the many thousands of stations by the Commission is an 
obvious impossibility. Consequently, primary reliance 
must be placed by the Commission in effectuating the pur- 
poses of the Act, including that of national defense and 
the promotion of safety of life and property, in the char- 
acter, responsibility and loyalty of its licensees as deter- 
mined through exercise of its licensing functions. The 
instant applicant, as reflected by the record, through the 
medium of the various licenses held, has occupied such 
positions. The American Support Airlines transported 
high priority material to various combat theatres during 
World War II. Mr. Borrow was also a radio operator 
aboard merchant vessels during that war in both the At- 
lantic and Pacific Theatres. He is presently a licensed 
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operator at a broadcast station. These facilities, as are 
all communications facilities, are an essential element of 
the national defense. Relative to this point, as it relates 
to television broadcast stations alone, the U. S. Court of 
Appeals for the District of Columbia Circuit in Didrikson 
v. FCC, 17 RR 2011, 254 F. 2d 354 stated: ““* * * Local 
emergencies, to say nothing of a serious national emergency 
such as enemy attack, would make all existing radio and 
television stations vital links of communication with the 
public. Our Civil Defense programs rely on these links. 
So viewed, any acts of sabotage of any vital media jeopar- 
dizes highly important public interests. * * * These skilled 
radio engineers with their special training and special 
knowledge of the particular equipment were able to inflict 
a subtle kind of damage and interference with communica- 
tion, which took long hours of painstaking trial and error 
effort to remedy. The very license which the Commission 
issued to them placed them in the position where they could 
perform these acts.”’ For the foregoing reasons it is con- 
cluded that the Communications Act of 1934, as amended, 
does confer upon the Commission the authority to pro- 
pound the questions asked. It is further concluded that 
this determination does not represent, as asserted by ap- 
plicant,‘ a change in position on the part of the Commis- 
sion as to its authority. 


7. Considering next the argument made in the brief 
of applicant with regard to violation of his constitutional 
rights, a basic error runs throughout in that the arguments 
advanced while lacking validity, are premature. The sole 


+ Applicant in his brief asserts a “long administrative recognition 
by the Commission of its lack of such power and, second, Congres- 
sional recognition of such lack of power.” None of the occasions on 
which a disclaimer is asserted to have been made clearly support this 
assertion and if supported, it would be immaterial. The language of 
the statute is clear and the relevancy of the information sought to 
the authorizations requested appears unquestionable. 
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purpose of the questionnaire here involved is to elicit in- 
formation and only tangentally can it be said to touch on 
protected rights. No reply, whatever its nature, could 
result in automatic denial of the licenses requested. As 
emphasized by the Commission in the Lafferty case and as 
previously stated in these conclusions, the proceeding does 
not involve a decision as to whether an applicant should 
either be granted or denied renewal of the licenses in- 
volved because of present or past membership in the Com- 
munist Party or other organizations inquired about in the 
questionnaire. Facts in that area were neither adduced nor 
sought under the issues governing this proceeding. As 
previously stated, had Mr. Borrow provided the requested 
information and had the Commission questioned whether 
the public interest would have been served by granting the 
licenses, hearing upon issues other than those specified in 
the present proceeding would have been ordered. Thus 
the purpose of the questionnaire is not the limitation of any 
of the applicant’s rights under the Constitution of the 
United States, be they rights of belief, of association, of 
speech, or to engage in a lawful occupation. Therefore, 
should applicant be deprived of his present method of 
earning a livelihood or other asserted rights as a result 
of this proceeding, it is a matter solely of his own election 
arising tangentally out of his refusal to provide the re- 
quired information. If, however, this tangental considera- 
tion is weighed and it is assumed the right to engage in the 
occupation of one’s choice is a right equal to the other 
constitutional rights cited by applicant, the restriction of 
which must be founded on the general welfare, the required 
basis is here present. The harm which might result to Mr. 
Borrow from any restriction of such rights under the cir- 
cumstances here present is substantially outweighed by the 
harm to the public which could result from the failure of 
the Commission to take reasonable precautions in the issu- 
ance of licenses which accord to the holder thereof the 
means of being placed in positions affording continuing 
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opportunity for actions inimical to the nation’s communica- 
tions facilities and to the security of the nation. Until 
the Commission is provided with adequate information 
to permit it to determine that Mr. Borrow is fully qualified 
to fulfill the trust going with the grant of licenses giving 
access to facilities of an extremely critical nature to com- 
munications and to the national defense, renewal of the 
licenses providing that means of access could not be held 
to be in the public interest. For the Commission to act 
otherwise would be for it to be derelict in the performance 
of the trust and responsibilities reposed in it. This is 
not to imply that an operator is automatically disqualified 
to be a licensee if he is or has in the past been a member 
of the Communist Party or other organization concerning 
which inquiry is made by the Commission’s questionnaire. 
Each case must necessarily be decided in the light of the 
information provided in response to the questionnaire or 
on the basis of evidence developed through the hearing 
procedure as gauged by the public interest standard under 
which the Commission is required to act. Accordingly, the 
mere disclosure of the information requested could in no 
manner under Commission procedure result in restriction 
of any of applicant’s constitutional rights except tangent- 
ally and there has been no valid showing on the part of 
applicant to the contrary. 


8. Viewed both practically and from the standpoint of 
existing legal precedents the third principal contention of 
applicant that the Commission cannot proceed on a case- 
to-case basis, is without merit. A practical aspect of this 
position was pointed out by the Commission in the Laf- 
ferty case, supra, in which it is stated ‘‘In passing upon 
an applicant’s qualifications, we hold that the Commission 
does have the authority to propound questions such as 
those asked of Lafferty, irrespective of the fact that the 
Commission’s Rules and Regulations have no reference to 
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such matters. To hold otherwise would require that the 
Commission anticipate at the time of promulgation of its 
rules all possible situations that might arise in the future 
and make provision therefor. The impossibility of ful- 
fillment of such a requirement is obvious. We hold, fur- 
ther, that the Commission is not precluded from proceed- 
ing on a case-to-case basis in inquiries of this nature, and 
that no rights guaranteed to individuals by the Fifth 
Amendment to the Constitution of the United States are 
thereby infringed upon.’’ Other practical considerations 
could also be detailed, a number of which are under con- 
sideration in Dockets 11060 and 11061. (See paragraph 
6 of findings of fact.) Under existing precedents it is 
established law that the determination of whether to pro- 
ceed by general rule or on a case-to-case basis is a matter 
lying within the discretion of the agency. Securities and 
Exchange Commission v. Chenery Corp., 332 U. S. 194, 


203; Federal Communications Commission v. WJR, The 
Goodwill Station, Inc., et al., 337 U. 8S. 265; Logansport 
Broadcasting Corp. v. U. S., 210 F. 2d 24. It is concluded 
that the Commission can proceed herein on a case-to-case 
basis and that the pendency of the aforesaid rule making 
proceeding in dockets 11060 and 11061 in no manner affects 
this right. 


9. One further matter remains to be disposed of. In the 
instant proceeding as in the Lafferty case, the motion of 
applicant as noted in footnote 1 herein, that there be 
presented to him the information in the files of the Com- 
mission which caused the Commission to request this addi- 
tional information, was denied. Applicant did not then nor 
does he now contend that such knowledge was required 
in order that he might answer the questions. The questions 
were definite and unequivocal and the information required 
for response thereto is completely within Mr. Borrow’s 
knowledge. Mr. Borrow was afforded the opportunity on 
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two occasions to submit any explanatory statements or 
information he might desire with respect to his answers 
to the several questions. Mr. Borrow’s responses to com- 
munications from the Commission do not indicate in any 
manner that he was incapable of answering any of the 
questions propounded either because of lack of knowledge 
as to what information, if any, the Commission already 
had in its possession or as to the exact nature of the in- 
formation requested. Thus, it is apparent that Mr. Borrow’s 
failure to respond to the inquiries did not result from his 
inability to respond or because of any failure of the Com- 
mission to advise him as to the specific nature of the in- 
formation in its possession which resulted in the deter- 
mination that additional information should be secured 
from him. Where disclosure of information already in the 
possession of the agency is unnecessary to a response to 
a particular inquiry, the securing of such information by 
the applicant could serve no purpose. Nor is it necessary 
for the Commission to establish justification for instituting 
the inquiry here made. An administrative agency may in- 
vestigate merely on suspicion that the law is being violated, 
or even because it wants assurance that it is not. U.S. v. 
Morton Salt Co., 388 U. S. 632; Stahlman v. FCC, 75 U. S. 
Appeals D. C., 126 F. 2d 124; Fleming v. Montgomery Ward 
Co., 114 F. 2d 384; Oklahoma Press Publishing Co., 66 
Supreme Court 494; Myers v. Bethlehem Corp., 303 U. S. 
41, 58 Supreme Court 459. It is equally appropriate and 
necessary that an administrative agency proceed with in- 
vestigations and hearings, surrounded as the latter are 
with due process and other statutory safeguards, as an 
essential incident to its licensing functions in the public 
interest. The Communications Act and the Commission’s 
Rules have erected standards of due process of the highest 
order. These have here been carefully adhered to. Mr. 
Borrow was fully informed at the time of the request as 
to the Commission’s reasons for deeming the information 
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requested to be relevant to the authorizations sought. The 
instant proceeding has been held to permit applicant to 
fully present his position and final Commission action herein 
is subject to appellate review. Further, had applicant fur- 
nished the required information and had the Commission 
deemed such response to raise questions which might lead 
to denial of the authorizations sought, final determination 
of those questions could have come only after applicant had 
been fully advised of the Commission’s reasons for being 
unable to find that renewal would be in the public interest. 
Upon receipt of such notification applicant would have been 
afforded opportunity to respond, and if on the basis of such 
response favorable action could still not be determined to 
serve the public interest, a full hearing would have been 
accorded. 


10. The ultimate conclusion herein under issue (1) is 


that the questions asked of Mr. Borrow by the Commission 
are lawful questions relevant to a determination of his 
qualifications to hold the licenses requested. Mr. Borrow 
has refused and continues to refuse to respond to lawful 
requests for this information essential to the Commission’s 
determinations of whether renewal of the licenses involved 
would serve the public interest, convenience and necessity. 
The Commission’s responsibilities in passing upon the 
qualifications of its licensees can be discharged only if 
applicants are willing to provide information lawfully de- 
termined to be essential to the execution of the Commis- 
sion’s statutory functions. A necessary element of an ap- 
plicant’s qualifications is that he be willing to provide such 
information and there is no responsibility upon the Com- 
mission to develop such information upon the refusal of 
applicant to provide it. It must be concluded, therefore, 
that Mr. Borrow’s failure to answer the lawful questions 
propounded which are critical to a determination of whether 
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a grant of his renewal application would serve the public 
interest precludes the Commission from determining that 
he possesses the necessary qualifications to hold a radio 
operator license. It is further concluded that the delib- 
erate and repeated failure to provide the requested in- 
formation warrants a dismissal of the application involved 
with prejudice. 


Accordingly, 17 1s ORDERED, This 19th day of December, 
1958, that pursuant to the provisions of Section 1.71(d) 
of the Commission’s Rules the application herein of Morton 
Borrow for renewal of radiotelephone operator license, 
first class and for renewal of radiotelegraph operator li- 
cense, first-class is DISMISSED WITH PREJUDICE. 


Forzst L. McCiennine, 
Hearing Examiner, 


Federal Communications Commission. 


Released: December 23, 1958 and effective 
50 days thereafter, unless an appeal to the 
Commission from this Initial Decision is 
taken by any of the parties, or the Commis- 
sion reviews the Initial Decision on its own 
motion pursuant to the provisions of Sec- 
tion 1.153 of the Rules. 
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The proposed findings of fact, conclusions of law and 
arguments made in the briefs of the parties have been fully 
considered. Proposed findings 1, 2, 4 and 6 of the applicant 
are granted substantially as requested. Proposed finding 
5 of the applicant, is granted in part and is otherwise im- 
material. Proposed findings 3 and 7 of the applicant are 
denied as being neither relevant nor material. Applicant’s 
proposed conclusions are denied as not being supported 
by the record or in accord with existing law under the 
circumstances of this proceeding for the reasons fully stated 
in the Initial Decision. 

The proposed findings submitted on behalf of the Com- 
mission’s General Counsel and Chief, Field Engineering 
and Monitoring Bureau have been granted substantially 
as requested. The proposed conclusions of law have been 
granted in substance. 
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FeperaL Communications CoMMISSION 
Washington, D. C. 


{Same Trrte] 


Exceprions to Iwrriat Decision 


The applicant, Morton Borrow, hereby excepts to con- 
clusions numbered 1 to 10 inelusive of the initial decision of 
Hearing Examiner Forest L. McClenning, on the ground 
that said conclusions are in excess of the statutory power 
of the Commission and on the further ground that said 
conclusions are in violation of the First and Fifth Amend- 
ments to the Constitution of the United States in that they 
would deprive applicant of freedom of speech, press and 
assembly and would further deprive him of property with- 
out due process of law. 

Applicant further excepts to the failure of the Hearing 
Examiner to find that the Commission has no authority 
to set political tests as a condition to the granting of 
licenses or to require applicants for licenses to answer 
questions relating to their political activities and associa- 
tions. 

For a further and complete statement of the grounds 
upon which these exceptions are filed, reference is respect- 
fully made to a brief in support of such exceptions which 
is being filed herewith. 


Respectfully submitted, 


Rasrnowirz & Bovnpry, 
Attorneys for Applicant Morton Borrow, 
Office & Post Office Address, 
25 Broad Street, 
New York 4, New York. 


Dated: January 19, 1959. 
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Exceptions to Initial Decision 


(Same Trrie] 


FEDERAL CoMMUNICATIONS Commission 
Washington 25, D. C. 


Excertions to Inrrmu Decision 


While the initial decision of the hearing examiner in the 
above captioned matter is generally in accord with the pro- 
posed findings of facts and conclusions filed by the Chief, 
Field Engineering and Monitoring Bureau and the Office 
of the General Counsel of the Federal Communications 
Commission, we feel that certain aspects of the decision 
require further comment or clarification. Accordingly, the 


Chief, Field Engineering and Monitoring Bureau and the 
General Counsel submit the following exceptions to the 
initial decision in this matter: 


1. Exception is taken to footnote 1, paragraph 
numbered 2 of the findings of fact. No application 
for renewal of Mr. Borrow’s amateur operator and 
station license is pending before the Commission. 


2. Exception is taken to the implication in para- 
graph numbered 6 page 8 of the Conclusions that 
mere membership in the Communist Party is a 
criminal offense under the Smith Act. 


3. Exception is taken to footnote 4, page 9 of the 
Conclusions insofar as it fails to refer to language 
from 8. Rept. No. 2338, 85th Congress, of the Senate 
Committee on Interstate and Foreign Commerce, 
which accompanied H. R. 8543 Aug. 1958, in which 
Congressional recognition of the Commission’s 
power and responsibility to consider the character 
qualifications of persons seeking operator licenses is 
clear and unequivocal. 
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Federal Communications Commission General Counsel’s 
Exceptions to Initial Decision 


4. Exception is taken to the failure in Paragraph 
7 on page 9 of the Conclusions to distinguish Kent v. 
Dulles, 357 U. S. 116, and Speiser v. Randall, 357 
U. §. 513, relied on by the applicant, from the instant 
case, and to cite Lerner v. Casey, 357 U. S. 468 and 
Beilan v. Board of Education, 357 U. S. 399 in sup- 
port of the holding therein. 


# * * 
Respectfully submitted, 


Ricnarp A. SoLomon, 
Asst. General Counsel. 


Ann Mooney, 
Counsel. 


Grorce I. Turner, Chief, 
Field Engineering and Monitoring Bureau. 


Joun H. McALListTEr, 
Counsel. 
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Before the 
FeperaL ComMunications CoMMIssION 
Washington 25, D. C. 
Docket No. 12553 


——_— 9) 
In the Matter of 
Morton Borrow 
2930 Haverford Road, Ardmore, Pennsylvania 
Application for renewal of first-class radiotelephone oper- 
ator license No. P1-3-1121, and first-class radiotelegraph 
operator license No. T1-3-116. 


———eomem 
APPEARANCES 


Vicror Rasrnowirz of Rabinowitz and Boudin for Mor- 
ton Borrow; Anne Mooney for General Counsel, Federal 
Communications Commission; and Jonn H. McAtuister 
for Chief, Field Engineering Monitoring Bureau, Federal 
Communications Commission. 


Decision 


By the Commission: Commissioners Hyde and Craven 
absent. 


Previminary SrtaTEMENT 


1. By Order of July 30, 1958, released August 5, 1958 
(23 FR 6152) the Commission designated this above-en- 
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titled application of Morton Borrow for hearing upon the 
following issues: 


(1) To determine whether Morton Borrow failed to 
answer lawful questions with respect to his quali- 
fications to be a licensee which the Commission has 
directed him to answer under oath; 


(2) To determine in the light of the evidence adduced 
under Issue 1 whether Morton Borrow possesses 
the necessary qualifications to hold a radio operator 
license. 


Hearing was held in Washington, D. C. on October 2, 195%, 
and the record closed on that date. The parties filed pro- 
posed findings of fact, conclusions of law and briefs in 
support thereof. A reply brief was filed by the Commis- 
sion’s General Counsel and the Chief, Field Engineering 
and Monitoring Bureau. On December 23, 1958, Hearing 


Examiner Forest L. McClenning released an Initial De- 
cision which would dismiss Borrow’s application, with prej- 
udice. Exceptions and brief in support thereof were filed 
by Borrow on January 20, 1959, and on January 22, 1959, 
the General Counsel and the Chief, Field Engineering and 
Monitoring Bureau jointly filed exceptions and support- 
ing brief. 


Frxprves or Fact 


2. Morton Borrow is the holder of first-class radiotele- 
phone and first-class radiotelegraph operator licenses first 
issued to him on August 7, 1936 and November 21, 1933, 
respectively. Since November 28, 1925, he has also held 
various other licenses issued by the Federal Communica- 
tions Commission and its predecessor bodies including ama- 
teur station and operator licenses and a commercial oper- 
ator license, first-class. The latter license was first issued 
to Borrow on November 13, 1931 and covered the oper- 
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ation of both radiotelephone and radiotelegraph facilities. 
He received his first commercial operator license (second- 
class) on October 17, 1927, and since that time has engaged 
in occupations depending in varying degrees on the holding 
of an operator license. Included has been service during 
the period of World War II with the Federal Bureau of 
Education, as a radio operator for the American Export 
Airlines (an organization flying high priority materials to 
the European and African theatres) and as a radio oper- 
ator in the U. S. Maritime Service in the Atlantic and 
Pacific theatres. 


3. A radiotelephone operator license was last issued 
to Mr. Borrow as of March 16, 1953 and radiotelegraph 
operator license as of March 9, 1953, cach for the term of 
five years. On March 7, 1958, Borrow executed Applica- 
tion For Radio Operator License or Permit (FCC Form 
756) for renewal of his radiotelephone first-class and radio- 


telegraph first-class licenses. On March 17, 1958, the Com- 
mission sent him a letter to inform him that it must have 
additional information before taking action with respect 
to this application. A questionnaire was attached to this 
letter and Borrow was requested to answer under oath the 
following questions: 


(1) Are you now or have you ever been a member of 
the Communist Party? If the answer is yes, give 
dates of membership; 


(2) Are you now or have you ever been a member of 
any organization or group which advocates or 
teaches the overthrow of the Government of the 
United States, or of any political division thereof, 
by force or violence? If the answer is yes, list the 
organizations or groups and give the dates of mem- 
bership. 
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Mr. Borrow was advised that at the time he submitted the 
requested information he could submit any additional state- 
ment or information he might desire and that his failure 
to file the information requested would constitute grounds 
for the dismissal of his application.’ 


4. Mr. Borrow respondent to the Commission’s letter 
of March 17, 1958, by letter dated April 12, 1958, in which 
he declined to answer the questionnaire, stating as grounds 
‘that the Commission does not have the legal authority 
to require the answers to this questionnaire as a condition 
of renewal of my license and further, that it is an infringe- 
ment of my constitutional rights.’? A hearing on the re- 
newal application was requested. 


5. On December 19, 1957, the Commission released its 
decision In the Matter of Travis Lafferty, 23 FCC 761, 
which involved essentially the same issues on which hearing 


was held in the instant proceeding. In response to Borrow’s 
letter of April 12, 1958, the Commission, on April 21, 1958, 
forwarded a copy of this decision to Mr. Borrow together 
with a letter setting forth, inter alia, that the Commission 
had confirmed its position through the medium of the 
Lafferty decision that the information requested of Mr. 
Borrow is relevant to a consideration of the question of 
whether or not it will be in the public interest, convenience 
and necessity to renew his radio operator licenses. A fur- 
ther period in which to submit the information requested 
was provided and applicant was again advised that failure 
to respond to the questionnaire, or to request a hearing, 


1 At the prehearing conference, the Hearing Examiner denied a 
motion that there be presented to the applicant the information in 
the files of the Commission which caused the Commission to request 
this additional information on the grounds that it was neither rele- 
vant nor material to the issues and that there is no requirement of 
disclosure. No exception has been preserved as to this ruling. 
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would result in dismissal of his applications.*? The applicant 
was also advised that since timely application for renewal 
of licenses had been filed, he was authorized to continue 
operating under the licenses until final action was taken 
on the renewal application. In response thereto, Borrow 
again declined to answer the questions and renewed his 
request for hearing. As set forth, supra, by Order of July 
30, 1958, the instant proceeding was ordered. 


6. Essentially all of the facts in this proceeding have 
been stipulated by the parties. The stipulations, aside 
from one as to the competency of certain documents, are, 
in pertinent part, as follows: 


a. ‘‘* * * That Mr. Borrow refused to answer the ques- 
tions propounded to him in the questionnaire attached 
to the Commission’s letter of March 17, 1958, * * * 
and that Mr. Borrow continues to refuse to answer 
these questions.’’ 


<< *** That in Dockets 11060 and 11061, the Commis- 
sion proposed amendments to certain of its Rules 
in the following respects, inter alia: to prohibit the 
issuance of radio operator licenses (amateur and 
commercial) to members of the Communist Party 
or of other subversive organizations; and, to require 
of operator license applicants the disclosure of 
information regarding present and past membership 
in such organizations. A proposed Report and Order 
in the above-mentioned dockets was released on Janu- 


2 Section 1.71(d) of the Rules provides as follows: 

“Failure to prosecute an application or failure to respond to 
official correspondence or request for additional information will 
be cause for dismissal. Such dismissal will be without prejudice 
where an application has not yet been designated for hearing; 
such dismissal may be made with prejudice after an application 
has been designated for hearing.” 
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ary 24, 1955, and oral argument thereon was held 
before the Commission en banc on March 7, 1950. 
Dockets 11060 and 11061 are still pending before 
the Commission.”’ 


_ «c*# * © That since the Commission has been estab- 
lished, the standard application forms for radiotele- 
phone operator first-class and radiotelegraph opera- 
tor first-class licenses and renewals have not con- 
tained any questions similar to those in issue here 
asked of Mr. Borrow.’”* 


_ «*** That the applicant is employed as a technician 
by the William Penn Broadcasting Company, the 
operator of Stations WPEN and WPEN-FM in 
Philadelphia. The collective bargaining agreement 
under which applicant is employed provides as 
follows: 


‘§15(a) * * * Technicians employed by WPEN 
and WPEN-FM shall be required by the employer 
to hold as a condition of continued employment a 
first-class operator’s license from the Federal 
Communications Commission, and if any opera- 
tor’s license shall become invalid by revocation, 
suspension or non-renewal, employer shall, in its 
discretion, be entitled to terminate the employ- 
ment of such employee * * *.’”’ 


e. “** * * That persons engaged in the occupations 
specified below are required to hold a radiotelephone 
or radiotelegraph license, as appropriate for the 


3 The stipulation is ambiguous as to whether it is confined to ques- 
tions relating specifically to subversive activities, or is intended also 
to relate to questions pertaining to any other aspects of character 
(eg., criminal convictions, etc.). The Commission will adopt the 
former interpretation in view of the fact that the latter interpretation 
is not in accord with the facts within the Commission’s knowledge. 
(See par. 19, infra.) 
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operating duties, issued by the Federal Communica- 
tions Commission: 


(1) Radio operator on board vessels of the U. 8S. 
Merchant Marine. 


(2) Transmitter operator at AM, FM or television 
transmitter. 


(3) Transmitter operator at point-to-point radio 
station. 


(4) Transmitter operator at coast radio station. 


(5) Other persons engaged in other occupations, as 
specified in the pertinent sections of the Com- 
mission’s Rules. 


ConcLusions 


1. The facts in this proceeding are without controversy, 
and the matter to be determined is solely one of law. The 
position of the Commission is that it has a duty to attempt 
to ascertain whether Mr. Borrow has engaged in activities 
or made affiliations which would, absent explanation, justify 
inquiry into whether he would use his licenses at all times 
and under all circumstances in a manner consistent with 
the public interest, or whether, under certain circumstances, 
such licenses might be used in a manner inimical to the 
public interest. Borrow, on the other hand, contends: (a) 
That the Commission lacks statutory warrant to pursue the 
line of inquiry here involved; and (b) that if such statutory 
warrant exists, the delegation of such authority is con- 
trary to the provision of the First and Fifth Amendments 
to the Constitution of the United States. 


2. We believe that the previously adopted position of 
the Commission, as expressed In the Matter of Travis Laf- 
ferty, supra, to the effect that the Commission not only has 
the right but the duty to interrogate prospective licensees 
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in the manner here involved is correct. Accordingly, we 
specifically affirm our decision in Lafferty, supra, insofar 
as itis here applicable. However, in that Borrow has raised 
certain arguments not advanced in Lafferty, a discussion 
and analysis of such points is pertinent. 


3. Section 303 of the Communications Act of 1934, as 
amended, which is the section of the Act dealing specifically 
with the issuance of the licenses here involved, establishes 
that “‘the criterion governing the exercise of the Commis- 
sion’s licensing power is the public interest, conveniency, or 
necessity,’’ National Broadcasting Co. v. U. S., 190, 215; 87 
LE 1344; 63 SC 997 (1943). While the standard of public in- 
terest, convenience or necessity defies exact definition, ‘‘it 
is as concrete as the complicated factors for judgment in 
such a field of delegated authority permit,”? FCC v. Potts- 
ville Broadcasting Co., 309 U. S. 134, 138; 84 LE 656; 60 
SC 437 (1940), and it does not limit the Commission to 
consideration of mere ‘‘technological’’ objections to the 
granting of a license, National Broadcasting Co., supra. 
‘As set forth in Section 1, the national defense is one of the 
prime purposes of the Act, Bendiz, et al. v. FCC, (C. A. 
D. C.; 1959) — U.S. App. D. C. —, —F. 2d —, (Cases No. 
14650 and 14693; November 13, 1959, not yet reported), and 
must be considered by the Commission in determining the 
public interest. Clearly, it is not feasible to predict with 
certainty exactly what factors the Commission must prop- 
erly consider in connection with each application. Although 
the Commission may not arbitrarily set different criteria 
to be met by separate applicants for the same class of 
license, it may, and indeed must, require an applicant to 
demonstrate affirmatively that a grant of his application 
will serve the public interest, and the circumstances of in- 
dividual cases, while not altering the basic criteria to be 
established, may require differing evidence to establish such 
criteria. ‘‘Not every principle essential to the effective 
administration of a statute can or should be cast immedi- 
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ately into the mold of a general rule. Some principles must 
await their own development, while others must be adjusted 
to meet particular unforeseeable situations. In perform- 
ing its important function in this respect, therefore, an 
administrative agency must be equipped to act either by 
general rule or by individual order,’’ S.E.C. v. Chenery, 332 
U. S. 194, 202; 91 LE 1995; 67 SC 1575 (1947). Thus, if 
the Commission has any reason to believe or suspect that 
the grant of a particular application would not be, or might 
not be, in the public interest, it has a duty to conduct an 
appropriate investigation to ascertain sufficient facts to 
form the basis for a lawful and equitable conclusion, regard- 
less of whether or not its Rules provide specifically that 
information in the area of inquiry must be furnished by all 
applicants. The nature and quality of the information 
which may have caused the Commission to seek additional 
proof from the applicant that a grant of his application 
would be in the public interest is not material, for, in satis- 
fying itself as to the public interest, an agency is ‘‘* * * 
analogous to the Grand Jury, which does not depend on a 
case or controversy for power to get evidence but can inves- 
tigate merely on suspicion that the law is being violated or 
even just because it wants assurance that it is not.”? U.S. 
v. Morton Salt Co., 338 U.S. 632, 642; 94 LE 701; 70 SC 357 
(1950). However, the Commission is primarily a regula- 
tory, not an investigative agency and it is not so constituted 
or organized that it is able to initiate investigation with re- 
gard to the character of all applicants in the sense of 
an inquiry through independent sources. Of necessity, the 
Commission must place great reliance in statements by 
applicants contained in the application forms or the re- 
sponses furnished such supplemental questions as the Com- 


1 The comment as to the nature and quality of information applies, 
of course, only to information prompting the Commission’s initiation 
of an investigation and not to evidence on which an ultimate Com- 
mission decision must be based. 


84 
Federal Communications Commission Decision 


mission may deem it necessary to pose. Accordingly, if an 
applicant fails to furnish the information required by the 
Commission, it is impossible for the Commission to affirma- 
tively find that a grant of such application is in the public 
interest. 


5. The Commission cannot, of course, require appli- 
eants to furnish information irrelevant to its inquiry into 
public interest factors. Therefore, it must be determined 
whether the questions posed in this proceeding are legiti- 
mately related to the Commission’s function of licensing 
in the public interest. 


6. As indicated in the findings of fact, the licenses for 
which Mr. Borrow has applied are a necessary prerequisite 
to employment in a number of positions primarily con- 
cerned with the operation of radio equipment. These jobs 
include transmitter operator at AM, FM, television, coast 
radio, and point-to-point radio stations, as well as radio 
operator on vessels of the U. S. Merchant Marine, and 
frequently such employment involves the licensee’s being 
in sole and unsupervised control of the radio equipment in 
his charge. The opportunities for untoward activity avail- 
able to a licensee are so obvious and so appalling as to 
searcely require discussion. They range from the incon- 
venience and damage attendant on the sabotage of an 
individual station, the adverse impact of which on the na- 
tional interest has been judicially recognized in Didrickson 
v. FCC, 103 U. S. App., D. C. (1958), through the possi- 
bility of a ship operator’s sending or failing to send given 
messages with the consequent danger to his vessel; to the 
very real opportunity for the technician charged with the 
operation of a commercial station in accordance with the 
ConeLrap plan to deviate from that plan and make his 
station a beacon for attacking aircraft or missiles. These 
opportunities for activities inimical to the public interest 
are the more insidious in that any individual act, although 
it might lead to the exposure of its perpetrator and the 
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subsequent revocation of his operating privilege, could in 
and of itself lead to such devastation that any punitive 
action against the operator responsible would be totally 
disproportionate to the harm done. Thus, it is clear that 
the Commission, in determining the public interest, has a 
legitimate and vital concern with the character of appli- 
cants for operators’ licenses. 


7. While the determination of ‘‘character’’ would not 
ordinarily engender the Commission’s interest in an ap- 
plicant’s ‘‘political’’ beliefs or associations, if the Com- 
mission has occasion to suspect that an individual appli- 
cant might seek to utilize the privileges accorded him 
through the licenses for which he has applied to circumvent 
the conventional elective process in an attempt to effectu- 
ate his ‘‘political’’ views through force and violence, or 
that, in the event of a conflict between this nation and a 
nation governed by a political system more closely in accord 
with the applicant’s beliefs, the applicant might utilize the 
privileges of his license in a manner inimical to the inter- 
ests of the United States, it has a duty to satisfy itself as 
to the extent, if any, that such applicant’s ‘‘character’’ is 
affected by his ‘‘political’’ beliefs and association. Here, 
the Commission has questioned Borrow with respect to 
membership in the Communist Party. This is neither the 
proceeding nor the forum to adjudicate the aims and 
methods of the Communist Party as a whole. Suffice it to 
say that appropriate forums have adduced sufficient evi- 
dence that a portion, at least, of the Communist Party is 
controlled by a foreign government, and dedicated to vio- 
lent overthrow of our present governmental system,? and 
such evidence has received such widespread publicity that 


2 For example, see United States v. Dennis, 183 F2 201, affirmed 
in Dennis v. United States, 341 US 494; and Communist Control 
Act, PL 637, 83rd Cong., 68 Stat. 775, Chap. 886. 
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it must be recognized as at least possible that an individual 
associating himself with the Communist Party does so with 
the expectation that he will be afforded an opportunity to 
further the publicized unlawful aims of that organization. 
Tf such individual is the holder of an operator’s license, 
it is equally possible that he will use the privileges of such 
license in furtherance of such unlawful aims and, as herein- 
before noted, the opportunities for untoward activity pecu- 
liarly available to a licensee are potentially so cataclysmic 
as to cause the Commission to exercise the greatest caution 
in considering such application. That is to say, member- 
ship in the Communist Party might reasonably rouse in the 
Commission suspicion that an applicant is not wholly in 
sympathy with the national interest as that term is under- 
stood by a majority of our citizens, and that he might be 
willing to utilize the privileges incident to the possession 
of an operator’s license in a manner inimical to such na- 
tional interest. Should the Commission have occasion to 


entertain such suspicions, it would be remiss in its duty if 
it failed to conduct such investigatory proceeding as its 
facilities permit before affirmatively concluding, as required 
by the Act, that a grant of the application would be in 
the public interest. 


8. This is not to say that if it be established that an 
applicant is or has been a member of such organization the 
Commission will necessarily deny his application on the 
basis of that fact alone. Evidence, or a valid legal pre- 
sumption, that the organization fosters or has engaged in un- 
lawful activities, and of the applicant’s knowledge thereof, 
would, among other things, be valid factors for con- 
sideration. 


9. While the foregoing conclusion is not intended to 
imply that evidence has been adduced in this proceeding 
indicating an adverse finding as to Mr. Borrow’s character 
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warranting a denial of his application, the fact remains 
that his failure to respond to the Commission’s interroga- 
tion deprives the Commission of facts on which to base the 
necessary affirmative conclusion that a grant of his appli- 
cation would be in the public interest. 


10. In Borrow’s opinion, the foregoing is offset by a 
presumption that the Commission has no statutory or con- 
stitutional right to propound questions as to his political 
beliefs. He argues, on the authority of Kent v. Dulles, 357 
U.S. 116, 2 L. Ed. 2d 1204; 78 SC 1113 (1958), that the 
right of an administrative agency to inquire into the poli- 
tical activities of a citizen will be most narrowly construed, 
and such power will not be implied from the general lan- 
guage of a statute. Kent, however, is readily distinguish- 
able from the instant factual situation on at least three 
basie grounds. First, Kent, a passport case, involved what 
the Court termed ‘‘freedom of travel—an important aspect 
of the citizen’s liberty.’’ It can hardly be argued that the 
privilege sought here, a license to operate electronic com- 
munications equipment, which is to be granted only after 
an affirmative finding that such grant would serve the 
public interest, is a fundamental portion of the ‘‘liberty’’ 
enjoyed by United States citizens. Borrow would over- 
come this hurdle by contending that the issue is not his 
right to a license, but his right to follow his chosen pro- 
fession which is one of the ‘‘liberties’’ accorded constitu- 
tional protection, Allgeyer v. Louisiana, 165 U. S. 578; 41 
LE 832; 17 SC 427 (1897). While the argument requires 
careful analysis, it is too broad insofar as it implies that 
the right to engage in a lawful occupation is unrestricted, 
for, as the Court observed in Adams v. Tanner (a 14th 
Amendment case), 244 U. S. 590, 596; 61 LE 1336; 37 SC 
662 (1917), ‘‘the [due process clause] protects the citizen 
in his right to engage in any lawful business but it docs 
not prevent legislation intended to regulate useful oceupa- 
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tions.’’? The vital and immediate concern of the public in 
the activities of persons operating electronic communica- 
tions equipment, with the attendant opportunities for great 
publie good or incalculable public harm, requires regulation 
not only to ascertain technical competence but to ascertain 
as well the qualities of character and trustworthiness which 
will govern such persons in their use of the licenses for 
which they apply. The pertinence of the foregoing is 
buttressed by the fact that Section 303 of the Act does not 
purport to limit the Commission’s licensing function to 
technical considerations, but establishes the ‘‘public con- 
venience, interest and necessity’’ as the standard. 


41. The second major distinction between the Kent case 
and the instant proceeding is that in Kent the regulations 
prescribed that if the applicant stated himself to be a Com- 
munist, the passport would be refused, without further 
proceedings,* whereas here no such result would ensue. 
The instant proceeding does not involve a decision as to 
whether Borrow should be granted or denied a renewal of 
his license because of present or past membership in the 
Communist Party or the other organizations inquired about 
in the questionnaire. Facts in that area were neither sought 
nor adduced under the issues governing the proceeding 
which were framed solely to ascertain whether certain in- 
formation was furnished the Commission and whether the 
Commission had a right to seek such information, and 
which were not framed for the purpose of evaluating such 
information. Had Borrow provided the requested infor- 
mation, and had the Commission in the light of such in- 
formation questioned whether the public interest would be 
served by a grant of the licenses applied for, a hearing 
upon appropriate issues would have been required at which 
evidence would have been taken, and at which Borrow would 


322 CFR 51.142. 
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have been accorded full opportunity to present evidence 
and arguments appropriate to the issues. Here the appli- 
cation is being dismissed because of his failure to furnish 
information necessary for the Commission’s determination 
of the public interest. The situation is analogous to those 
presented in Lerner v. Casey, 357 U. S. 468; 2 LE 2d, 1423; 
78 SC 1811 (1958) and Beilan v. Board of Education, 357 
U. S. 399, 2 LE 2d 1414; 78 SC 1317 (1958), wherein the 
Court found that the very refusal to answer the pertinent 
questions justified findings by the administrative bodies 
involved of ‘‘doubtful trust and reliability”’ and ‘‘incompe- 
tency’? under the respective statutes involved. Here the 
failure to reply is not utilized as to the basis of an adverse 
finding, but is of significance insofar as it prevents the 
Commission from making an affirmative finding that a grant 
of the application would be in the public interest as re- 
quired by the Act. 


12. Finally, the instant situation is distinguishable 
from Kent in the nature of the statute to be construed. The 
specific holding of the Kent case is that 22 U. S. C. 211(a)4 
and 8 U. S. C. 11855 do not, in light of long established 


422 U. S. C. 211(a) provides: “The Secretary of State may 
grant and issue passports * * * , under such rules as the President 
shall * * * prescribe. * * *” 

58 U.S. C. 1185 provides: “(a) When the United States is at 
war or during the existence of any national emergency proclaimed 
by the President—and the President shall find that the interests of 
the United States require that restrictions and prohibitions in addi- 
tion to those provided otherwise than by this section be imposed upon 
the departure of persons from and their entry into the United States, 
and shall make public proclamation thereof, it shall,—be unlawful— 
(b) After such proclamation as provided for in subsection (a) has 
been made and published and while such proclamation is in force, it 
shall, except as otherwise provided by the President and subject to 
such limitations and exceptions as the President may authorize and 
prescribe, be unlawful for any citizen of the United States to depart 
from or enter or attempt to depart from or enter, the United States 
unless he bears a valid passport.” 
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practices as to the grounds on which a passport will be 
denied, imply a delegation of authortiy by Congress to the 
Secretary of State to deny “freedom of movement solely 
because of refusal to be subjected to inquiry into beliefs 
and associations,’’ Kent, supra. Thus the Court, in effect 
ruled that, in restricting the ‘liberty’? to travel by making 
a passport necessary for foreign travel and leaving the 
issuance of such passport to the discretion of the Secretary 
of State, Congress did not imply an authority in the Secre- 
tary to exercise his discretion to deny a passport on other 
than the traditional grounds. Contrast this with the in- 
stant statute which, far from restricting a traditional con- 
stitutional liberty, deals only with the right to hold a license, 
the grant of which can scarcely be construed as an inherent 
right of all citizens since its issuance is specifically limited 
to situations where, in the Commission’s discretion, the 
public interest requires such issuance. 


13. In determining whether, when Congress delegated 
to the Commission through Section 303(e) of the Communi- 
eations Act of 1934 discretionary authority in the issuance 
of operators’ licenses, there existed any traditional criteria 
which Congress, through silence, may be inferred to have 
adopted, the very recent origin of radio itself, and the even 
more recent origin of radio regulation must be considered. 
The history of federal regulation of radio which begins 
with the Wireless Telegraphy Act (ships) of June 24, 1910, 
36 Stat. 629, 46 USC 48487, extends only 24 years prior to 
the enactment of the statute here involved, and, as might 
be expected, is a history of expanding regulation as the 
passage of time more clearly revealed the nature and extent 
of the problem to be solved. Thus, the Communications Act 
cannot be construed narrowly as to the delegation of disere- 
tionary authority for the scheme of the Act is ‘‘to define 
broad areas for regulation and to establish standards for 
judgment adequately related in their application to the 
problems to be solved’? National Broadcasting Co., supra, 
at 220. 
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14. Borrow would offset this by introducing evidence 
of pronouncements of individual members of Congress or 
Congressional Committees or sub-committees, and of state- 
ments by the Commission, which, it is claimed, show that 
neither Congress nor the Commission has hitherto re- 
garded the Commission as possessing discretion in non- 
technical matters. While, as heretofore noted, the Court 
has interpreted the Commission’s discretion as extending 
far beyond mere technical considerations, National Broad- 
casting Co. v. U. S., supra, as the question arises here in 
a somewhat different context, we will examine the perti- 
nence of Borrow’s citiations, 


15. Turning first to the references to Congressional 
interpretation, it is noted that none of the citations are to 
the hearings of Congress which preceded the enactment of 
the Communications Act of 1934, the pertinent sections of 


which are still intact, and thus such citations would, at best, 
be only an indication of legislative construction which is 
not ordinarily controlling in the interpretation of an act, 82 
CJS 789, Statutes, Sec. 360. Borrow first refers to H.R. 
10446, 76th Congress (1940), and H.R. 3364, 77th Congress 
(1941), both of which bills were introduced by Congress- 
man Izak to amend the Communications Act and permit 
the Commission to deny operators’ licenses for use on mer- 
chant ships to persons belonging to organizations subject 
to foreign control which engaged in domestic political ac- 
tivities. Whatever significance the introduction of such 
bills might have is considerably dissipated by the fact 
that neither was reported out of Committee, United States 
v. Allen, 179 F. 13, 19. Borrow next refers to H.R. 2662, 
77th Congress (1941) which was a bill to control subversive 
activities among merchant seamen. One portion of the bill 
would have conferred on the Commission the power to deny 
a license to a radio operator aboard ship if he were guilty 
of subversive activities. At the committee hearing on the 
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bill, a colloquy between Congressmen Dirksen and Ram- 
speck indicated that they were under the impression that 
the Communications Act did not give the Commission the 
authority to deny license on other than technical grounds 
(Hearing on H.R. 2662, House Committee on Merchant 
Marine & Fisheries, 77th Congress, 1st Session, Febru- 
ary 26, 1941).* This bill also was never reported out of 
Committee. Finally, Borrow refers to H.R. 5074, 77th Con- 
gress, (1941) which was also a bill to control subversive 
activities by radio operators on merchant ships. Congress- 
man Ramspeck, in introducing the committee’s bill on the 
floor of the House indicated doubt as to the Commission’s 
legal authority to inquire into non-technical aspects of an 
operator’s application.’ The Bill was sent to the Senate 
which substituted a bill placing control of marine radio 
operators under the Secretary of the Navy. 


16. On the other hand, a contrary expression of Con- 
gressional opinion is contained in S.R. 2338 of the Senate 
Committee on Interstate and Foreign Commerce which ac- 
companied H.R. 8543, 85th Congress (1957), wherein it was 
stated: ‘‘Under the provisions of the Federal Communica- 
tions Act of 1934, as amended, the Federal Communica- 
tions Commission is required to find, with regard to every 
license issued by it, that the public interest will be served 
thereby. In making this finding, the Commission neces- 
sarily must weigh the character qualifications of persons 
seeking radio operators’ licenses. The Committee desires 


6 It is noted that Congressmen Dirkson and Ramspeck expressed 
these views prior to the release of the Court’s decision in National 
3roadcasting Company v. U. S., supra, wherein it was indicated that 
the Commission’s licensing function is not limited to technical matters. 


7 This expression of opinion also preceded the Court’s decision 
in National Broadcasting Co. v. U. S., supra, wherein it was indi- 
cated the Commission’s licensing function is not limited to technical 
matters. 
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to emphasize that this bill, as amended, does not relieve 
the Commission of its affirmative responsibility’’.® 


17. Thus, there is no clear-cut record of Congressional 
view indicating a belief that the Commission is not author- 
ized to conduct investigations of the type here involved. 
Indeed, the most recent expression of Congressional atti- 
tude indicates that the Congress regards the Commission, 
under the Present Act, as having an ‘‘affirmative responsi- 
bility’’ to weigh the character qualifications of applicants 
in determining the public interest. 


18. Borrow further argues that there has been a ‘‘sig- 
nificant history of the failure of the Commission to assert 
the authority it now claims,’’ and that this failure is evi- 
dence of lack of existence of such authority. He cites an 
informal hearing in 1938 (FCC Docket No. 5218), involv- 


ing modifications of the Commission’s Rules relating to 
operators’ licenses and states that ‘‘a proposal to modify 
the rules to permit the setting of mental and moral qualifi- 
cations was dropped when objection was made on grounds 
of lack of authority.’’? An examination of Docket No. 5218 
does not support the assertion. The proposed rules con- 
tained the following clause: ‘‘An applicant * * * shall be 


physically, mentally, and morally capable of perform- 
ing duty ** *.’? At the informal hearing certain witnesses, 
including Mr. Borrow, objected to this clause as beyond the 
statutory power of the Commission. The Rules as ulti- 
mately promulgated deleted the above-quoted clause among 
many others. The Order promulgating the Rules gave no 
cause for the deletions, and the docket contains no sugges- 
tions of the Commission’s views as to the legal propriety 


8 This expression of opinion was subsequent to the release of the 
Supreme Court’s decision in National Broadcasting Co. v. U. S., 
supra. 
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of the clause in question, or the Commission’s reasons for 
not promulgating it. 


19. Borrow next cites FCC Dockets No. 11060 and 
11061 which were initiated in 1954 when the Commission 
issued a notice of proposed rule making (19 FR 3589) 
which would, among other things, disqualify Communists 
or members of Communist front organizations from hold- 
ing operator’s licenses. No final action has been taken 
in this proceeding, and Borrow implies that the long pen- 
dency of the matter indicates that the Commission enter- 
tains doubts as to its authority to promulgate the Rule. 
However, the record of that proceeding discloses that, inso- 
far as the question of authority is concerned, the Com- 
mission has already expressed its opinion. After receipt 
of comments on the proposed rule making, the Commission 
on January 21, 1955 (20 FR 622), issued an order schedul- 
ing oral argument. In that order the Commission, noting 
that parties had suggested that the Commission’s licensing 
authority was limited to technical matters, specifically dis- 
claimed such a narrow construction of the Act and stated 
that it has ‘‘the affirmative duty of insuring that the public 
interest will be served by issuing radio operators’ licenses 
only to those who are fully qualified.”? It further noted that 
the proposed Rules would not constitute a departure from 
previous Commission policies, observing that existing ap- 
plication forms require information on such non-technical 
matters as criminal convictions, for the Commission has 
“eonsistently considered both matters of national security 
and of moral character”’ on a case-by-case basis in passing 
on the qualifications of applicants. 


20. Thus, Borrow’s citation of FTC v. Bunte Bros., Inc., 
312 U.S. 349, 352; 85 LE 881; 61 SC 580, (1941), wherein the 
Court said, ‘Authority actually granted by Congress can- 
not evaporate through lack of administrative exercise. 
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But just as established practice may shed light on the extent 
of power conveyed by general statutory language, so the 
want of assertion of power by those who would presumably 
be alert to exercise it is especially significant in determin- 
ing whether such power was actually conferred,’ is in- 
applicable. Although the Commission has not regarded 
itself as basically a security agency with the function of 
investigating the loyalty of applicants before it, it has 
consistently held that the character of applicants is a vital 
area of consideration, and, insofar as doubts as to char- 
acter qualification may be raised by membership in organi- 
zations dedicated to the violent overthrow of the form of 
government selected by a majority of our citizens, it has 
never disclaimed the power to conduct appropriate investi- 
gation and has initiated such investigations of individual 
applicants when it deemed cause therefor to exist. 


21. As noted in paragraph 9, supra, Mr. Borrow’s ap- 
plication is being dismissed not on the basis of an adverse 
conclusion concerning his character, but because his failure 
to furnish the required information deprives the Commis- 
sion of facts necessary to an affirmative conclusion that the 
public interest would be served by a grant. Borrow further 
disputes the Commission’s authority to seek information 
on the basis of NAACP v. Alabama, 357 U. S. 449; 2 LE 
2d, 1488; 78 SC 92 (1958) and Speiser v. Randall, 357 U.S. 
513, 2 LE 2d, 1460; 78 SC 1332 (1958). We regard neither 
case as applicable to the instant situation. In the NAACP 
ease the Court held that the state could not infringe its 
citizens’ right to free association by requiring revelation 
of the entire membership of the association in the absence 
of a governmental interest in the disclosure sufficient to 
justify the deterrent effect thereof on freedom of associa- 
tion. Here the Commission has evidenced no interest in 
the membership or activities of the Communist Party or 
any other organization as such, but solely in the activities 
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of a specific individual who has applied for a license. The 
Commission’s interest in the disclosure has been clearly 
stated as the necessity for obtaining facts and information 
on which to base the prerequisite affirmative conclusion 
that a grant of the application would be in the public in- 
terest. Thus, the situation is distinguishable from NAACP 
both in the nature of the information sought, and in the na- 
ture of the governmental purpose in seeking such informa- 
tion. The Speiser case involved a loyalty oath which state 
law provided as a prerequisite for tax exemption. The 
Court held that, as the denial of the exemption was punitive 
in nature, the oath had the effect of denying the taxpayer 
due process by shifting to him the burden of proof in a 
quasi-criminal proceeding. In that the procedure before 
the Commission is and always has been that the applicant 
must affirmatively prove that the public interest would be 
served by a grant of his application, there is no question 
here of an improper shifting of the burden of proof, and 
Speiser cannot be regarded as applicable precedent. 


22. Borrow next points to Section 303(m) of the Act, 
which enumerates with some specificity the grounds for 
which a license may be revoked, and argues that, because 
that section does not specifically provide for revocation 
on the grounds here involved, the Commission should not 
be permitted to deny an application on such grounds be- 
cause it must be inferred that Congress did not intend that 
an application could be denied for reasons other than those 
enumerated as justifying revocation of an existing license. 
The fallacy of this argument is inherent in the wording and 
framework of the statute. Congress provided for the Com- 
mission’s authority to issue licenses and to revoke licenses 
in separate, although successive, subsections of the Act. 
The fact that these two successive subsections contain sub- 
stantially different language and provisions indicates that 
Congress did not intend that the two situations be governed 
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by identical considerations. In fact, a comparison of the 
specific provisions of Section 303(m) governing revocations 
with the broad general language of Section 303(1) govern- 
ing applications leads to the conclusion that Congress in- 
tended that the Commission should have broad general 
discretion in ‘‘prescrib[ing] the qualifications of station 
operators,’’ and issuing licenses. 


23. Finally, it should be noted that, while Mr. Borrow 
refused to answer two specific questions, his pleadings ap- 
pear to be directed only to his failure to answer one of them, 
that relating to Communist affiliation. Borrow has failed 
to reveal whether he belongs or has belonged to any or- 
ganization which advocates or teaches the overthrow of 
the government of the United States by force or violence. 
He has not claimed inability to answer this question and it 
must be assumed that he could furnish an answer if he 
chose. Clearly, this question relates to groups and organi- 
zations members of which are not entitled to claim any im- 
munity of pseudo-political parties, for the question is 
directed solely to unlawful activity and not to any other 
aspect of the group or organization. Thus, at least with 
respect to this question, even Borrow does not argue as to 
the propriety of the Commission’s inquiry and he presents 
no color of justification for his refusal to answer. On the 
sole basis of his refusal to answer this clearly pertinent 
question, and his failure even to allege good cause for his 
refusal, the Commission would be required to dismiss his 
application. 


24. In summary, the Commission has determined that, 
in ascertaining whether a grant of Mr. Borrow’s applica- 
tion would serve the public interest, it requires information 
as to whether or not he belongs to or has belonged to cer- 
tain organizations which advocate or are reputed to advo- 
cate the overthrow of the government of the United States 
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by force and violence. It requires such information as a 
prerequisite to reaching the statutorily necessary conclu- 
sion that a grant of the subject applications would serve 
the public convenience, interest or necessity, because of 
the nature of the employment available to licensees and the 
close relationship of such employment to the interests of 
national defense. Borrow was aware, having received a 
copy of the Commission’s decision in Lafferty, supra, of 
the Commission’s views as to the necessity for the requested 
information, and the results of a failure to furnish it. In 
the absence of the requested information, the Commission 
would deem it an abuse of its discretion to affirmatively 
conclude that a grant of Mr. Borrow’s application would 
serve the public interest. 

Accordingly, IT IS ORDERED, That, pursuant to Section 
L.71(d) of the Commission’s Rules, the application of 
Morton Borrow for renewal of radiotelephone operator 
license, first class, and radiotelegraph operator, first class. 
1S DISMISSED. 

FeperaL Communications CoMMISSION 
Mary Jane Morris 
Secretary 
Adopted: December 2, 1959 
Released: December 7, 1959 
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Notice of Appeal 
UNITED STATES COURT OF APPEALS 


FoR THE District or CoLUMBIA 
——_—_—_—_— 9 ——<$<$<<_—_ 


Morton Borrow, 
Appellant, 
against 


Feperat Communications CoMMIssIoN, 
Appellee. 


$$$ __9——__ 


I 


Pursuant to the provisions of § 402(b) of the Communi- 
cations Act of 1934 as amended [47 U. S. C. 402(b)], Mor- 
ton Borrow hereby appeals from the decision and order of 


the Federal Communications Commission dated December 
2, 1959, and released December 7, 1959, in Docket No. 12553, 
by which action the Commission denied an application by 
appellant for renewal of his radiotelephone operator li- 
cense, first class, and his radiotelegraph license, first class. 
The appellant is aggrieved and adversely affected by this 
action and such action is unlawful, in violation of appel- 
lant’s constitutional rights and beyond the scope of the stat- 
utory authority of the Commission, as more particularly 
appears below. 
II 


SrateMENT 


1. The appellant is the holder of first class radiotele- 
phone and first class radiotelegraph operator licenses first 
issued to him on August 7, 1936, and November 21, 1933, 
respectively. Since those dates his said licenses have been 
renewed from time to time by the Federal Communications 
Commission pursuant to statute and the rules and regula- 
tions of the Commission. 
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2. On March 7, 1958, appellant executed an application 
for a radio operator license for renewal of his said licenses. 
On March 17, 1958, the Commission sent him a letter direct- 
ing that he answer under oath the following questions: 


(1) Are you now or have you ever been a member of 


the Communist Party? If the answer is yes, give 
dates of membership; 


Are you now or have you ever been a member of 
any organization or group which advocates or 
teaches the overthrow of the Government of the 
United States, or of any political division thereof, 
by force or violence? If the answer is yes, list the 
organizations or groups and give the dates of mem- 
bership. 


3. Appellant declined to answer such questionnaire on 
the ground that the Commission did not have the legal au- 
thority to require answers to such questions as a condition 
of the renewal of his license and further on the ground that 
the requirement of the Commission was an infringement 
of his constitutional rights. 


4, By order of July 30, 1958, the Commission desig- 
nated appellant’s application for hearing. Such hearing 
was held on October 2, 1958, and the record was closed on 
that date. The parties filed proposed findings of fact, con- 
clusions of law and briefs in support thereof. On Decem- 
ber 23, 1958, the Hearing Examiner designated by the Com- 
mission released an initial decision which would dismiss 
applicant’s application with prejudice. Exceptions and 
brief in support thereof were filed by appellant on Janu- 
ary 20, 1959, and by General Counsel for the Commission 
on January 22, 1959. 


fs 


5. On December 2, 1959, the Commission adopted a de- 
cision and order dismissing appellant’s application for re- 
newal of his licenses as aforesaid. 
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6. The facts in this proceeding are without controversy 
and the sole issue raised thereby is one of law. 


7. Appellant’s interests are adversely affected and he 
is aggrieved by the illegal actions of the Commission and, 
having exhausted all administrative remedy, he now secks 
relief from this Court. 


Ii 


Sratrement or Reasons ror APPEAL 


1. The Commission does not have statutory authority 
to make inquiry of applicants for radio licenses as to their 
political activities or associations. 


2. The Commission does not have authority under any 
of its rules or regulations to inquire into appellant’s polit- 
ical activities or associations. 


3. The Commission, in requiring answers as to appel- 
lant’s political activities and associations as a condition to 
a consideration of his application for a license, acted arbi- 
trarily, capriciously and unlawfully in violation of statute 
and of the constitutional rights of the appellant. 


4. If the Commission had the statutory authority it 
claims to inquire into the political activities and associa- 
tions of appellant, such action would be in violation of ap- 
pellant’s rights under the First Amendment to the Consti- 
tution and under the Due Process Clause of the Fifth 
Amendment. 


Dated, December 14, 1959. 
Morton Borrow, 


by Rasinowrrz & Bovupiy, Attorneys, 
by Leonarp B. Bounry. 


102 


Prehearing Stipulation 


IN THE 
UNITED STATES COURT OF APPEALS 


ror THE District or Cotumsia Circuir 


[Same TrrtE] 


Counsel for appellant and appellee hereby stipulate and 
agree that the following issues are presented by the ap- 
peal in this case, but do not concede the correctness of any 
factual or legal premises which may be implicit in the for- 
mulation of the issues: 


1. Does the Commission have statutory authority to 
make inquiry of applicants for radio licenses as to their po- 
litical activities or associations? 


2. Does the Commission have authority under any of 
its rules or regulations to inquire into appellant’s political 
activities or associations? 


3. Did the Commission, in requiring answers as to ap- 
pellant’s political activities and associations as a condition 
to a consideration of his application for a license, act arbi- 
trarily, capriciously and unlawfully in violation of statute 
and of the constitutional rights of the appellant? 


4. If the Commission had the statutory authority it 
claims to inquire into the political activities and associa- 
tions of appellant, would such action be in violation of ap- 
pellant’s rights under the First Amendment to the Consti- 
tution and under the Due Process Clause of the Fifth 
Amendment? 
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Counsel further stipulate that appellant will serve and 
file its brief on or before February 29, 1960; the Joint Ap- 
pendix will be filed on or before February 29, 1960; appel- 
lee will serve and file its brief on or before April 1, 1960; 
and appellant will serve and file its reply brief, if any, on 
or before April 15, 1960. 


Respectfully submitted, 


Vicror Rasrnow!tZz, 
Rasinowrrz & Boupiy, 
Counsel for Appellant. 


Max D. Paciry, 
Assistant General Counsel, 
Federal Communications Commission. 


Dated at Washington, D. C. this 


26th day of January, 1960. 
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UNITED STATES COURT OF APPEALS 


FoR THE District or CoLumBIa CrRcUuIT 
September Term, 1959. 


No. 15473 


(Same Trrie] 


Before: Wasurxcton, Circuit Judge, in Chambers. 


Counsel for the parties in the above entitled case hav- 
ing submitted their stipulation, dated January 26, 1960, 
pursuant to Rule 38(k) of the Gencral Rules of this Court, 
and the stipulation having been considered, the stipulation 


of the parties is hereby approved, and it is 


Orperep that the parties proceed according to the stip- 
ulation dated January 26, 1960, and that the stipulation 
and this order be printed in the joint appendix. 


Dated: January 27, 1960. 


